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The annoyance and damage caused by 
large quantities of smoke from soft coal in 
the larger cities has prompted the passage of 
ordinances declaring such to be a nuisance and 
seeking its regulation or prohibition by the use 
of smoke consuming appliances. The validity 
and effect of such ordinances are, therefore, 
of considerable interest at the present time. 
A study of the question, however, will reveal 
nonew doctrines of law, but simply the ap- 
plication of old principles to new conditions 
and facts. The article on page 147 of this issue 
discusses questions growing out of such 
ordinances in an instructive and _ enter- 
taining manner. The Supreme Court of 
Missouri has recently been called upon to 
consider an ordinance of the kind referred to— 
City of St. Louis v. Heitzeberg Packing & 
Provision Co., 42 S. W. Rep. 954. It was 
held that a smoke ordinance of a city which 
provides that ‘‘the emission into the open air 
of dense black or thick gray smoke within the 


corporate limits of the city of St. Louis is 
thereby declared a nuisance,’’ exceeds the 
powers of the city under its charter ‘‘to de- 
clare, prevent and abate nuisances,’’ and is 


unreasonable and void. ‘The conclusion of 
the court was largely predicated upon the 
proposition that smoke itself is not a nuisance 
per se, and that while dense smoke may be 
emitted in such quantities as to become an 
intolerable nuisance, the question before the 
court was as to the power of the city to de- 
clare every emission of black dense smoke or 
thick gray smoke a nuisance irrespective of 
the length of time it isemitted, or whether it is 
in fact a nuisance, and without providing for 
any inquiry astothesefacts. As appears from 
the opinion of the Missouri court, the Supreme 
Court of Illinois, in Harmon vy. City of Chi- 
cago, 110 Ill. 400, expressly declined to say 
whether the mere emission of dense smoke in 
the city of Chicago, without proof that it was 
4 nuisance in fact, was a nuisance per se. On 
the other hand, the Supreme Court of Min- 
hesota, in City of St. Paul v. Gilfillan, 36 
Minn. 298, 31 N. W. Rep. 49, held that 
“the emission of dense smoke from smoke- 
stacks or chimneys is not necessarily a public 
nuisance. Whether so or not would depend 





largely upon the locality and surroundings.”’ 
In that case the ordinance was held void be- 
cause no provision was made for a deter- 
mination of the question upon the facts of 
any particular case, and for the reason that 
the city had no power to pass such an ordi- 
nance. The smoke ordinance of the city of 
Detroit was upheld by the Supreme Court of 
Michigan in People v. Lewis, 86 Mich. 273, 
49 N. W. Rep. 140; but that ordinance was 
radically different from the St. Louis ordi- 
nance, in that it only made the emission of 
‘‘dense smoke or smoke containing soot, 
which should damage the property or injure 
the health of any person, or should specially 
annoy the public,’’ an offense. It is unnec- 
essary to add that the Detroit ordinance de- 
fines a nuisance at common law. In Har- 
mon v. City of Chicago, 110 Ill. 400, the 
admission ‘‘that the smoke emitted was de- 
trimental to property, and a personal annoy- 
ance to the public,’’ was made the basis of 
the decision. Though the author of the 
article in question makes a plausible argu- 
ment against the contention of the court, we 
can not but regard its conclusion as sound in 
principle. 





Is an offer of marriage made by defendant 
a sufficient answer to a prosecution for se- 
duction. This was the unique question in- 
volved in State v. Wise, 50 Pac. Rep. 500. 
In many of the States there is a statute pro- 
viding that a subsequent marriage of the 
parties is a defense to such prosecution. 
In the case alluded to the Oregon court held 
that nothing less than an actual marriage is 
abar to such prosecution, that the statute 
making marriage a defense does not con- 
template that the guilty party shall escape 
punishment when he finds the doors of the 
penitentiary about to open to him by a mere 
offer of marriage unless it is accepted by the 
injured female. The court cites State v. 
Thompson, 79 Iowa, 703, 45 N. W. Rep. 
293; State v. Mackey, 82 Iowa, 393, 48 N. 
W. Rep. 918; State v. Bauerkemper (Iowa), 
64 N. W. Rep. 609; State v. Brandenburg, 
118 Mo. 181, 22S. W. Rep. 1080; People v. 
Samonset, 97 Cal. 448, 32 Pac. Rep. 520; 
State v. Whalen (Iowa), 68 N. W. Rep. 554. 
The only case holding that an offer of mar- 
riage is sufficient is Com. v. Wright, 27 S. W. 
Rep. 815, decided by the Court of Appeals of 
Kentucky. That court cites no authorities 
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to support its position, nor does it make any 
reference to the adjudications in other juris- 
dictions upon the question, and, so far as we 
can ascertain, its judgment has not been ap- 
proved elsewhere. It proceeds upon the 
theory that the statute is only designed to 
compel the seducer to fulfill his promise, and 
not to punish him for a crime against good 
morals and common decency. But, the 
gravamen of the offense is the act of seduc- 
ing and debauching an unmarried female, of 
previous chaste character, under or by means 
of a promise of marriage; and the crime is 
complete as soon as the act is accomplished, 
although a subsequent marriage is by statute 
a bar to a prosecution. But a refusal by the 
prosecutrix to accept an offer from the se- 
@ucer to marry her is no defense; for, as 
said by Mr. Justice Rothrock in State v. 
Mackey, supra: ‘‘She may have, and no 
doubt often has, good reasons for refusing to 
accept his offer. His conduct may be such 
after he has accomplished his purpose as to 
make him unworthy of an alliance, even with 
the woman he has seduced.”’ 








NOTES OF IMPORTANT DECISIONS. 


INNKEEPERS—LIEN ON DRUMMERS’ SAMPLES. 
—In Torrey v. McClellan, decided by the Court of 
Civil Appeals of Texas, it was held that under 
Rey. St. 1895, art. 3318, giving proprietors of 
hotels and boarding houses a specific lien on all 
‘*property”’ or baggage deposited with them, for 
the amount of the charges against them or their 
“owners,” if guests of such hotel or boarding 
house, proprietors of an hotel acquire no lien for 
the board bill of a traveling man or drummer, on 
trunks and drummers’ samples therein, belonging 
to his employer, where the proprietors knew they 
contained such samples when the drummer be- 
came their guest. In the case of Kohn vy. Washer, 
64 Tex. 131, it was held that a drummer could not 
convey a legal title by sale of his samples, which 
were owned by his employers. The fact that he 
had possession of such samples was regarded as 
insufficient to show apparent authority to sell. 
In McCreary v. Gaines, 55 Tex. 485, it was held 
that a factor could not incumber, with a lien, 
property intrusted to him to be sold upon com- 
mission. Possession and power to sell were held 
not to be sufficient indicia of ownership to form 
the basis of a lien created in favor of a third per- 
son. In Scott v. Scott, 68 Tex, 302, 4 S. W. Rep. 
494, it was held that a livery stable did not acquire 
a lien, under the statute, upon a horse placed in 
the stable, to be fed and cared for, by a person 
other than the owner, who had no authority to so 
place the horse. In that case the lien was claimed 











for a charge against the horse (that is, for feeding 
and caring for the horse), and not for a debt on 
account of the board of the person who placed the 


horse in the stable. To thesame effect is Dorman 
v. Green, 4 Willson, Civ. Cas. Ct. App. § 322, 19 
S. W. Rep. 909. These cases are all primarily 
based upon the principle that in dealing with per- 
sonal property the rule of caveat emptor applies, 
One who does not possess title to personalty can- 
not convey title to it. Dodd v. Arnold, 28 Tex, 
98. In Robinson y. Baker, 5 Cush. 137, it was 
held that a common carrier who innocently re- 
ceived goods for transportation from a person 
other than the owner, who did not possess au- 
thority to deliver the goods to it for transporta- 
tion, acquired no lien for transportation charges. 
In Gilson v. Gwinn, 107 Mass. 126, a lien was 
claimed upon a leased sewing machine, for charges 
for transporting the same from one part of the 
city of Boston to another part of the city at the 
instance of the lessee. In deciding the question 
whether alien was acquired, the court said: “The 
lessee of the sewing machine had a right of pos- 
session until demand of return by the owner, but 
she had no right of property which she could 
transfer, and no authority by which she could 
confer any right of property upon another. she 
could not, therefore; give the defendant a lien 
upon the property for its carriage, for her con- 
venience, and at her request alone.”’ 





CRIMINAL LAW—MURDER—INSANE DELUSIONS 
—IRRESISTIBLE IMPULSE.—In People v. Hubert, 
51 Pac. Rep. 329, decided by the Supreme Court 
of California, there arose some interesting ques- 
tions of criminal law concerning insanity in homi- 
cide cases. The points decided were: 

1. Matters of science in regard to insane delu- 
sions, and the possibility of one being possessed 
of a monomania such as to excuse him from pun- 
ishment for the commission of crime, are matters 
of fact; and courts should not instruct that cer- 
tain beliefs, if existing in defendant’s mind, were 
insane delusions, as matters of law. 

2. In a case where one accused of murder de- 
fended on the ground of partial insanity and in- 
sane delusions, testimony from his neighbors and 
acquaintances that they did not know of bis in- 
sanity and delusions is admissible, as the fact that 
they did not know of his delusions was some proof 
that no such delusions existed, or, if it is admitted 
that partial insanity was shown, then such evi- 
dence was admissible to show that as to all other 
subjects the defendant was sane. 

3. Where one accused of murder defends upon 
the ground of insane delusions, the delusions, if 
established, must be treated as though they were 
realities, and the defendant be judged accordingly. 

4. The delusion of a husband for several months 
that his wife was putting poison in his food is not 
such a delusion as would constitute a defense” 
the charge of murder for killing her. 

5. Aninsane irresistible impulse is no defense 
to acriminal charge, when the defendant at the 
time of the commission of the crime had the 
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requisite knowledge as to the nature and quality 
of the act and of its wrongfulness. 

6. The theory that one possessed of an insane 
delusion is incapable of reasoning upon that sub- 
ject, and should not be judged as though the de- 
jusion were a reality, is a matter of science, and 
therefore of fact, upon which courts cannot charge 
as a matter of law. 

7. Where one charged with murdering his wife 
defended on the ground that he was possessed of 
an insane delusion that she was poisoning him, 
and it was taken for granted by everyone, that the 
charge against her was groundless, a refusal to in- 
struct that it must be presumed, in favor of inno- 
cence, that the wife did not attempt to poison the 
defendant, was harmless, as the delusion, if it ex- 
isted, did not constitute a defense. 





ABATEMENT OF THE SMOKE NUI- 
SANCE IN LARGE CITIES. 
§ 1. Preliminary—Public and Private Nuisances. 
2. Power to Abate Must Exist in the Municipal- 
ity. 
City may Abate its Smoke if Power Exists. 
. Dense Smoke Discharged within a Populous 
City is a Public Nuisance. 
. Nature of Legislation against Smoke Nuisance. 
. Reasonableness of such Legislation—Discrim- 
ination. 
Illustrative Cases. 
The Heitzeberg Case. 
Nature of Proof Required. 


on -~ 


PPPs 


§ 1. Preliminary — Public and Private 
Nuisances.—England has had laws directed 
against the smoke nuisance for years, and 
like action has been taken in many of the 
larger cities of this country.! Such legisla- 
tion properly proceeds on the principle that 
the emission of dense smoke in populous com- 
munities is a public or common nuisance. It 
is well to note here certain elementary prin- 
ciples, so that this subject may be more 
easily understood. Nuisance, nocuwmentum, 
or annoyance, signifies anything that works 
hurt, inconvenience or damage. A private 
nuisance is anything done to the hurt or an- 
noyance of lands, tenements or hereditaments 
of another. A common or public nuisance 
affects the public. It is such an inconveni- 
ent or troublesome offense as annoys the 
whole community, in general, and not merely 
some particular person. A private nuisance 
is a private wrong done to an individual, and 
must be redressed by private action. Such 
Wrongs fall under the head of torts. Com- 


1 Garrett on Nuisances, pp. 274-278; Dillon on 
Mune. Cor. (4 Ed.) 141; Harmon y. Chicago, 110 III. 
400; Peopie v. Lewis, 86 Mich. 273; State v. Sheriff, 
ete., 48 Minn. 236. 





mon or public nuisances are denominated 
public wrongs, and are classified as crimes 
and misdemeanors, since the damage result- 
ing therefrom is common to the whole com- 
munity, in general, no one being able to as- 
sign his particular portion of it.? 

§ 2. Power to Abate must Exist in Munici- 
pality.—The city in its political capacity, 
and pater-familias of all residing therein, in 
the exercise of its municipal franchises, is. 
called upon to abate or suppress all public 
nuisances. But its authority in this regard 
depends largely on its charter or the grant of 
power conferred by the State. For while the 
creation of the municipal corporation is con- 
sidered as ‘‘investing the people of a place 
with the local government thereof,’’® yet the 
general doctrine is that the municipality is a 
mere creature of the State. Public corpora- 
tions are the auxiliaries of the State in the 
important business of municipal rule, and are 
called into being at the pleasure of the State, 
and the same voice which speaks them into 
existence can speak them out.* It was never 
intended that the municipality should rise 
higher than the fountain head. Therefore, 
the conclusion is unavoidably that unless the 
power to abate public nuisances is expressly 
conferred or necessarily implied it does not 
exist. The case of St. Paul v. Gilfillan, de- 
termined by the Supreme Court of Min- 
nesota,° well illustrates this principle. The 
city of St. Paul passed an ordinance declar- 
ing that the emission of ‘‘dense smoke’’ 
within the corporate limits constituted a nui- 
sance. It was held to be void because there 
was no charter provision enabling the city 
council to define and declare what should con- 
stitute a nuisance, etc. A similar ordinance 
passed by the city of Cleveland, Ohio, was 
held void by a nisi prius judge for the same 
reason.°® 

2 3 Bl. Com. 217, 219; 4 BI. Com. 167; Ellis v. R. R., 
63 Mo. 131. 

8 Cudden v. Eastwick, Stalk, 183. 

4 Ewing v. Hoblitzelle, 85 Mo. 64,77; State v. Mil. 
ler, 66 Mo. 328, 334. In this country the theory is that 
the State antedates the city and that the State always 
creates the latter, but historically considered the re- 
verse is true with reference to the early New England 
towns and township governments. People v. Hurl- 
burt, 24 Mich. 88; People v. Park Com., 28 Mich. 228; 
De Tocqueville’s ‘Democracy in America,” ch. 5. 

5 36 Minn. 298. 

6 Sieger v. Cleveland, 3 Ohio, 119. The legislative 
authority in this respect conferred upon Cleveland 


was: “Thatin all cities of the second grade of the 
first class (Cleveland falling under this head), such 
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§ 3. City may Abate its Smoke if Power 
Exists.—Where a municipality possesses the 
power to define, or to declare, prevent and 
abate nuisances (a power which is usually 
conferred and which is nearly always stated 
in general terms in the charters of most 
cities), the question of the abatement of the 
smoke nuisance isin a measure much sim- 
plified. According to the best considered 
judicial decisions, if such power exists the 
municipal authorities, within their discretion, 
may enlarge the category of public nuisances. 
They may declare places or property used to 
the detriment of public interests, or to the in- 
jury of the health, property, business, morals 
or general welfare of the community, to be 
nuisances although not such at common law.’ 
Thus, it has been held by the Supreme Court 
of Louisiana that, where a city bas authority 
in its charter to determine what constitutes a 
nuisance, an ordinance declaring that smok- 
ing in a street car is a nuisance is constitu- 
tional and valid.* Other cases from different 
States illustrate various phases of the same 
principle.? But under such general grant of 
power over nuisances municipal authorities 
cannot, in harmony with the doctrine sus- 
tained by the soundest adjudications, legally 
pass an ordinance declaring a thing a nuisance 
which, in fact, is clearly not one. Yet in 
doubtful cases, where a thing may or may 
not be a nuisance, depending upon a variety 
of circumstances, requiring judgment or dis- 
cretion on the part of the municipal authori- 


cities shall have the power to regulate and compel the 
consumption of the smoke emitted by the burning 
of coal, and to prevent injury and annoyance from 
the same.” Rey. St. Ohio (1890), sec. 1692a. It is 
clear that the power merely to ‘“‘regulate,” in order 
“to prevent injury and annoyance” from the emission 
of smoke, does not include the power to pass a gen- 
eral ordinance declaring that all emissions of smoke 
constitute a nuisance. 

7 Lawton v. Steel, 119 N. Y. 226, 228, 16 Am. St. Rep. 
818; Mugler v. Kansas, 123 U.S. 661; Wynehauer v. 
People, 138 N. Y. 378; Fisher v. McGirr, 1 Gray, 1, 61 
Am. Dec. 381. See article in 45 Cent. L. J. 487 et seq. 

8 State v. Heidenhain, 42 La. Ann. 483. 

® Green v. Mayor, etc.,6Ga.1; Roberts v. Ogle, 30 
Ill. 459; Goddard v. Jackson, 15 Ill. 588; Kennedy v. 
Board of Health, 2 Pa. St. 366; Crosby v. Warren, 1 
Rich. (S. Car.) Law, 385; Kennedy v. Snowden, 1 Mc- 
Mullan (S. Car.), 323. 

10 River Rendering Co. v. Behr, 77 Mo. 91, 98; Yates 
v. Milwaukee, 10 Wall. 497; Wreford v. People, 14 
Mich. 41; Everett v. Council Bluffs, 46 Iowa, 583; 
Evansville v. Miller, 45 N. E. Rep. (Ind.) 1054; Wood 
on Nuisances, p. 773, sec. 740; Bliss v. Belknap, 36 
Iowa, 583; Dillon on Munic. Corp. (8d Ed.) sec. 374. 
See article in 45 Cent. L. J. 487 et seq. 









ties in the exercise of their legislative func- 
tions, their action will be conclusive of the 
question.” So, where the thing declared 
against comes within the classification of 
prima facie nuisances or nuisances per se, 
such ordinance or by-law will be held valid.” 
Thus it is seen that much is left to the discre- 
tion of the municipality in determining what 
is a nuisance; and the discretion thus exer- 
cised will not be judicially interfered with, 
unless the corporation has been manifestly 
unreasonable and oppressive, invaded private 
rights and transcended the powers granted 
to it.¥ 

§ 4. Dense Smoke Discharged Within a 
Populous City is a Public Nuisance.—lIt it is 
held that ‘‘dense smoke’’ discharged in any 
considerable quantities within a populous city 
is a nuisance, it follows that the power to 
abate exists where the city’s organic law con- 
fers general power over nuisances in the man- 
ner above indicated. Smoke was always con- 
sidered a nuisance at common law where it 
was developed in sufficient quantities to work 
hurt, damage, or annoyance. If there is one 
thing in populous cities in which there are 
numerous steam plants, wherein are consumed 
large quantities of bituminous or soft coal for 
fuel, which is generally known and admitted 
to be a nuisance, it is what is commonly 
known as ‘‘smoke nuisance.’’ It is a well 
known fact that smoke is carried for long dis- 
tances, and, mingling with the general cloud 
of smoke arising from the furnaces of an in- 
dustrial and thickly populated community, 
this whole mass of smoke diffuses itself and 
thoroughly impregnates the atmosphere and 
hangs as a dark blanket over the city from 
which soot drops constantly which works its 
way into stores and dwellings and falls on the 
faces, hands and clothing of persons who may 
be on the streets or otherwise exposed to it, 
and which also injures certain kinds of prop- 
erty and business, and is a source of annoy- 
ance, discomfort, and inconvenience, more oF 
less, to all within the city. The annoyance 

ll North Chicago St. R. R. Co. v. Lake View, 10 
Ill. 212, 213. 

12 People v. Rosenberg, 188 N. Y. 410; St. Louisy. 
Stern, 3 Mo. App. 48, 55; Kansas City v. McAleer, 8 
Mo. App. 436. See article in 45 Cent. L. J. 487 91. 

18 Dillon, Munic. Cor., sec. 379; Morse v. West 
Port, 110 Mo. 502; City of Tarkio v. Cook, 120 Mo. 109; 
St. Louis v. Webber, 44 Mo. 550; Commonwealth ¥. 
Robertson, 5 Cush. 438; Paxon v. Sweet, 13 N. JL 
196; Pa. R. R. Co. v. Jersey City, 47 N. J. L. 286; City 
. Trenton, 53 N. J. L. 182. 
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and damage are greatly increased where the 
air is heavy and moist, as is generally the case 
in many localities. While some degree of 
smoke in the atmosphere, greater or less, ac- 
cording to the commercial character and size 
of the community, is an evil unavoidably con- 
nected with life in modern times, and espe- 
cially with life in the great cities, where com- 
mon soft coal is used for fuel in great quan- 
tities,“* yet the law does not hesitate to 
declare smoke a nuisance when it permeates 
the air in unreasonable dense volumes, or is, 
for any reason, so carelessly or unskillfully 
disposed of as to produce an interruption of 
the comfortable enjoyment of life or property. 
Dense smoke and the soot resulting therefrom 
have been regarded by the common law and 
equity as detrimental to health and comfort, 
injurious to certain classes of property and 
business, consequently a nuisance anterior to 
the days of Blackstone. The books teem with 
cases where parties have been restrained from 
discharging or emitting dense or black smoke, 
and where damages have been awarded as a 
result of the smoke nuisance.” ‘‘The real 
question in all cases is the question of fact, 
namely, whether the annoyance is such as to 
materially interfere with the ordinary com- 
forts of human existence.’’!® 

§ 5. Nature of Legislation against Smoke 
Nuisance. —There can be no reasonable doubt 
4s to the validity of legislation against such a 
auisance on the part of the municipal corpo- 
ration where, as already stated, a general 
power is conferred in the charter or organic 
law to define or declare, prevent and abate 
nuisances. The intolerable nuisance is cre- 
ated by the large number of smoke stacks 
belching forth dense smoke, but each indi- 
vidual smoke maker contributes, and the city 
being unable to filea joint information against 
all of the smoke makers, must single out and 

4 In re Frazee, 63 Mich. 398; People v. Reisenberg, 


W8N. Y. 410,63 N. Y.577; Anderson v. Wellington, 
40 Kan. 173. 

fo Hulbert v. MecCane, 55 Conn. 51; St. Hellen’s 
Smelting Co. v. Tipping, 4 B. & 8S. 608, 616, 12 L. 'T. 
(N. 8.) 776; Salvin v. Brancepeth Coal Co., 31 L. T. 
(N. $.) 4154; Lavile v. Kilner, 26 L. T. (N.S.) 177; 
Bamford v. Turnley, 118 Eng. C. L. 66; Catlin v. Val- 
tatine, 9 Paige (N. Y.), 575, 88 Am. Dec. 567; Ross v. 
Butler, 19 N. J. L. 204,97 Am. Dec. 654; Rhodes v. 
Dunbar, 57 Pa. St. 274, 98 Am. Dec. 221; Galbraith v. 
Oliver, 3 Pittsburg (Pa.), 79; Garrett on Nuisances, 
Dp. 274-278, 

“Per Lord Romilly, M. R., in Crump v. Lambert, 
L.R.8 Eq. 409; Walter v. Selfe, 4 Eng. L. & Eq. 15; 
Wood's Law of Nuisances (2d Ed.), sec. 496. 





proceed against each individual separately, 
as the laws under consideration provide. It 
is well settled that each person who acts in 
maintaining a nuisance is liable for the result- 
ing damage.” Municipal laws leveled against 
the smoke nuisance are intended to provide 
the public a specific remedy. They are not 
designed to create a new remedy to particular 
individuals who may suffer special annoyance 
from the smoke of a particular stack. Where 
such occur the wrong is an individual one, 
and, as already stated, a private action for 
damages or an injunction lies. Therefore, 
the inquiry in the enforcement of laws of this 
nature is not: Is the wrong complained 
against a nuisance affecting particular per- 
sons, that is, were certain individuals injured 
or annoyed in the enjoyment of their lands, 
tenements, or hereditaments, or in their 
health, business or property? But the ques- 
tion is: Is ita public wrong which assists 
in working hurt, damage, annoyance, incon- 
venience, etc., to the community at large? 

§ 6. Reasonableness of Such Legislation— 
Discrimination.—It is a fundamental prin- 
ciple that a law, ordinance or by-law must 
be reasonable, otherwise it cannot be enforced 
and will be declared illegal. Laws directed 
against the smoke nuisance usually provide that 
owners, lessees, etc., of buildings and plants, 
etc., who permit ‘‘dense black,”’ or ‘‘thick 
gray,’’ or “‘dense,’’ or ‘‘heavy black’’ smoke 
to be emitted or discharged within the city 
limits, resulting in injury or annoyance, will 
be held to have committed a nuisance, and 
upon conviction shall be fined, etc."® It has 
been truly said that every ordinance is ‘‘void 
entirely if it cannot be reasonably applied ac- 
cording to its term.’’” And it is also a rule 
of law, supported by all well considered 
cases, that the power to declare an ordinance 
invalid because unreasonable should be cau- 
tiously exercised.” Where the corporation 


17 Harley v. Merrill Brick Co., 83 Iowa, 73, 78; 
Crump v. Lambert, L. R. 3 Eq. C. 409, affirmed 17 L. 
T.T. (N.S.) 183; Ross v. Butler, 19 N. J. Eq. 294; 
Meigs v. Lister, 23 N. J. Eq. 204; Wood on Nuisances 
(2d Ed.), p. 634, sec. 547. 

18 Garrett on Nuisances, pp. 274, 278; State v. 
Sheriff, 48 Minn. 236; Peeple v. Lewis, 86 Mich. 278; 
Harmon v. Chicago, 110 Ill. 400; Dillon on Munic. 
Cor. (4t Ed.) 141; Sanitary Code of New York City, 
§§ 117, 118. 

19 In re Frazee, 63 Mich. 396, 408; Anderson vy. 
Wellington, 40 Kan. 178, 178. 

2 Pa. R. R. Co. v. Jersey City, 47 N. J. L. 286; Com. 
v. Robertson, 5 Cush. 438. 
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possesses power to pass an ordinance of this 
character its enactment makes out a prima 
facie case that it is reasonable, since the city 
authorities are the judges, in the first in- 
stance, of the necessity of such legislation.” 
Hence, the burden of proof rests on him who 
asserts the contrary. A very clear case 
should be made out, otherwise such legisla- 
tion will not be declared unreasonable, as it 
is a legitimate exercise of the police power, 
and a wide latitude in this respect is given to 
the municipality. In determining such 
question the court will not substitute its dis- 
cretion for that of the municipal legislature.” 
Where the question is in doubt the action of 
the municipal authorities will be held con- 
clusive.* Generally, such question is for the 
court and not the jury.> It may be urged 
that legislation of this nature is unreasonable, 
especially in a district where soft coal is pro- 
duced in large quantities, and where such coal 
is universally used for fuel in the steam and 
manufacturing plants of the city, and that the 
use of such coal always produces dense or 
heavy black smoke; that to enforce a law of 
this character would require these plants to 
use anthracite or other smokeless fuel which 
would cause additional expense and produce 
great hardship, and, perhaps, result in driv- 
ing many plants from the city. But such 
contention may be easily refuted. It is en- 
tirely practicable to reduce the smoke below 
‘dense’ or ‘‘heavy black’’ or ‘‘thick gray’’ 
by the proper application of smoke abatement 
devices, and at the same time consume large 
quantities of common soft coal. The Su- 
preme Court of Illinois well disposes of the 
objection, as follows: ‘‘In view of the in- 
terests involved, itis suggested that it will 
not do to allow the common council to place 
an embargo on all the interests that have to 
use this coal. It may be that some, and, 
perhaps, very great inconvenience would be 


21 Morse v. West Port, 110 Mo. 502, 508; State v. 
Trenton (N.J.), 20 Atl. Rep. 1076; Fisher v. Harris- 
berg, 2 Grant (Pa.), 291; Hannibal v. Tel. Co., 31 Mo. 
App. 23; Kansas City v. McAleer, 31 Mo. App. 433. 

2 State v. Pond, 93 Mo. 606; Plattsburg v. Riley, 42 
Mo. App. 18; Maggard v. Pond, 77 Mo. 117; State v. 
Kingsley, 108 Mo. 135, 139. 

23 Kansas City v. McAleer, 31 Mo. App. 4386. 

% R. R. v. Lake View, 105 Ill. 207; St. Louis v. Gris- 
wold, 58 Mo. 192; State v. Able, 65 Mo. 357. 

2% Com. v. Worcester, 3 Pick. 462; State v. Overton, 
4 Zab. (N.J.) 485; Boston v. Shaw, 1 Met. (Mass.) 180; 
Com. v. Stodder, 2 Cush. (Mass.) 562; 1 Dillon Munic. 
Cor., sec. 827; Angel & Ames Cor., sec. 357. 








experienced by a rigid enforcement of the 
provisions of this ordinance. How that may 
be this court cannot know. What powers the 
city council may exercise under the general 
law, or under its police powers, is a question 
of law to be determined by the courts; but 
when the city council will exercise the powers 
with which it is clothed rests in its legislative 
discretion, ard the consequences that may 
flow from the enforcement of ordinances 
enacted within the powers conferred, rests 
alone upon the body enacting them, and with 
which the courts can have no concern.’® 
On the other hand, the Supreme Court of 
Missouri, in declaring the St. Louis smoke 
ordinance invalid because unreasonable, 
would seem to repudiate this fundamental 
and salutary principle, ignore the settled law 
everywhere in this respect, and usurp legis- 
lative functions, in the following language: 
‘*When it is considered, as it must be by this 
court, (1) that St. Louis has attained its 
growth in population and wealth, in 4 large 
degree, from the fact of its proximity to the 
great mines of bituminous coal which lie at 
its very door, and that this fuel has enabled 
it to become a great manufacturing city, and 
(2) that this soft coal is peculiarly liable to 
produce this objectionable dense smoke, 
it seems to us that this ordinance which makes 
no reasonable allowance for the regulation 0 
this smoke, but essay in advance (3) of any 
known device for preventing it, to punish al 
who produce it to any extent whatever, is 
wholly unreasonable.’’” With reference 
this particular principle, in a prior decision, 
this same court spoke pointedly thus: ‘With 
the policy of the law, the wisdom or wanto 
it in its enactment, we have no concern; thsi 
belongs to the domain of the legislature. 
Our business is to declare what is law snl 
not to make law.’’® The rule of this latter 
case and that of the Supreme Court of Illinois 
is the true doctrine. It is elementary lawit 
this country and requires no citation of sl 
thorities or argument to support it. 

§ 7. Illustrative Cases.—So far as tie 
writer has been able to ascertain, after dil 
gent search, no case except the one recently 
determined by the Supreme Court of Mir 
souri has ever held a law of this nature vol 






































2% Harmon v. Chicago, 110 Ill. 400. : 

2 City of St. Louis v. Heitzeberg P. & P. Co., #* 
W. Rep. 954. 

% State v. Pond, 93 Mo. 618. 
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on the sole ground of unreasonableness, al- 
though in Minnesota a smoke ordinance was 
adjudged illegal because it contained an arbi- 
trary discrimination between different classes 
of business.” But in Michigan a smoke ordi- 
nance was sustained which expressly ex- 
empted steamboats and dwelling houses from 
its operation.” Ordinances designed to sup- 
press the smoke nuisance are generally 
sustained.» In Harmon v. Chicago,” the 
Supreme Court of Illinois held the Chicago 
smoke ordinance valid and reasonable.™ 
In that case the court said: ‘‘Some things, 
without proof, will be declared to be public 
nuisances per se, and others will be so de- 
clared because the proof shows they are, in 
fact, public nuisances. It makes no differ- 
ence how it is made to appear so it does ap- 
pear that the thing sought to be abated by a 
public prosecution is a public nuisance. * * * 
Precisely that is the character of the dense 
smoke emitted from the defendant’s steam 
tug-boat. It was detrimental to some classes 
of property and business within the city and 
was a personal annoyance to the public at 
large. Defendant was, therefore, properly 
held to have been guilty of creating a nui- 
sance and was subject to the penalty or 
fine imposed by the ordinance.’’** From 
the above clear and emphatic language it is 
apparent that the basis of this decision is that 


% State v. Sheriff, 48 Minn. 236. : 

3% People v. Lewis, 86 Mich. 273. 

3! Harmon v. Chicago, 110 Ill. 400; Marshall Field & 
Co. v. Chicago, 44 Ill. App. 410; Caskell v. Bayley, 30 
L. T. (N. 8.) 516, J. P. 805. 

8 110 Ill. 400. 

33 That ordinance reads: ‘The owner or owners of 
any boat or locomotive engine, and the person or per- 
sons employed, as engineer or otherwise, in the work- 
ing of engine or engines in said boat, or in operating 
such locomotive, and the proprietor, lessees or oc- 
cupant of any building who shall permit or allow 
dense smoke to issue or be emitted from the smoke 
stack of any such boat or locomotive, or the chimney 
of any building, within the corporate limits, shall be 
deemed and held guilty of creating a nuisance, and 
shall for every such offense, be fined ina sum of not 
less than $5 nor more than $50.” 

%* “Certainly anything that is detrimental to certain 
classes of property and business in a populous city, 
and is a personal annoyance to the public at large 
Within the city, need not be defined by ordinance or 
lexicographers to be known to the common mind as a 
public nuisance. It is so per se.” Further—“‘The 
terms will be understood as commonly employed, and 
this court will understand by ‘dense smoke’ precisely 
What everybody else does that has ever seen a volume 
of dense dark smoke, as it comes from the smoke 
stack or chimney where common, soft or bituminous 
coal is used for fuel in any considerable quantity.” 
Harmon y. Chicago, 110 Ill. 400. 





an ordinance which declares the emission of 
‘‘dense smoke,’’ within a populous city, with- 
out reference to time or quantity or sur- 
roundings, to be a nuisance, is valid and rea- 
sonable, and that where it appears in any 
given case, although ‘‘it makes no difference 
how it is made to appear so it does appear 
that the thing sought to be abated by a pub- 
lic prosecution is a public nuisance,’’ the de- 
fendant will be held to have been guilty of 
creating a nuisance, and subject to the legal 
penalty prescribed. In Marshall Field & Co. 
v. Chicago,® appellants complained of the 
refusal of the instruction set out in the foot 
note. Of the instruction the court said: 
‘‘The last half of it, as to what the jury 
should believe in order to convict, was, per- 
haps, proper, but the first half, requiring the 
city to prove what may be presumed without 
proof, was not. It is a matter of common 
knowledge that smoke becomes soot, which 
falls and blackens where it rests; that it is 
injurious to vegetation, to many kinds of 
goods, and annoying to people. This com- 
mon knowledge is so generally diffused in 
Chicago that no jury could be without it.’’ 
Accordingly, ajudgment of conviction was 
affirmed which was obtained upon the evi- 
dence of two witnesses who testified to 
‘‘dense’’ smoke that could not be seen 
though coming from the chimney of the re- 
tail store of the defendants, on a specified 
day, for several minutes. In Caskell v. 
Bayley,” a prosecution under the English 
smoke law, the inspectors testified to having 
seen ‘‘black smoke’’ and ‘medium smoke’’ 
emitted from defendant’s stack for a con- 
siderable time, and the court, on appeal, in 
affirming the conviction, observed: ‘‘It is 
not necessary to show that the issuing of 
black smoke is injurious to health as well as 
a nuisance, and the issuing of black smoke 

% 44 Til. App. 410. 

% ‘*The jury are instructed that it is the duty of the 
city to prove that, among other things, the smoke that 
issued from the chimney of the defendants at the 
time complained of was not only-dense, but was, at 
that particular time, of a nature detrimental to the 
property which was close enough in proximity to it 
to be affected by it injuriously, or was of a nature to 
be personally annoying to the public at large, and un- 
less the jury believe from the evidence that the smoke 
complained of was, at the particular time in question, 
dense, and also proved to be detrimental to property 
within the city of Chicago, or was of a nature to be 
personally annoying to the public at large, then your 


verdict should be for the defendants.” 
87 30 L. T. (N. S.) 516, 38 J. P. 805. 
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in the quantities and mauner described was 
undoubtedly a nuisance.’’ 

§ 8. The Heitzeberg Case.* — The Su- 
preme Court of Missouri recently declared 
the St. Louis smoke ordinance invalid on the 
sole ground that it was unreasonable.” From 
the record of the case, contained in the state- 
ment of facts in the opinion, the undisputed 
facts appear to be that defendant discharged 
in one of the most densely populated dis- 
tricts of the city, 39 1-2 minutes of ‘‘dense 
black’ and ‘‘thick gray smoke’’ (such as 
the ordinance prohibited), out of an observa- 
tion of 100 minutes; that smoke of the char- 
acter emitted was ‘‘damaging and detri- 
mental to certain classes of property,’’ and 
caused ‘‘inconvenience or annoyance to per- 
sons within the city;’’ that it was entirely 
practicable to prevent the discharge of such 
smoke from the smoke stacks of the various 
plants and establishments in St. Louis, and 
at the same time use large quantities of com- 
mon soft coal, such as is generally used in 
that city. By its charter, St. Louis is ex- 
pressly authorized ‘‘to declare, prevent and 
abate nuisances on public and private prop- 
erty and the causes thereof;’’ but it is not 
specifically empowered to declare the emis- 
sion of ‘‘dense black or thick gray smoke’’ 
within the city limits to be a nuisance per se.” 
The court holds that smoke alone was not a 
nuisance per se at common law, nor has it 
been so declared by any statute of Missouri. 
Respecting nuisances, in general, the Mis- 
souri statute provides: ‘‘Every person who 
shall erect or maintain any public nuisance 
* * * to the annoyance or injury of any 
portion of the inhabitants of this State shal] 
be deemed guilty of a misdemeanor.’ It 
appears that the court construes the ordi- 


3% St. Louis v. Heitzeberg P. P. Co., 42S. W. Rep. 
954. 

39 The ordinance provided that ‘the emission into 
the open air of dense black or thick gray smoke within 
the corporate limits of the City of St. Louis is hereby 
declared to be a nuisance. The owners, occupants, 
managers or agents of any estavlishments, locomotives 
or premises from which dense black or thick gray 
smoke is emitted or discharged shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof, shall 
pay a fine of not less than ten nor more than fifty 
dollars. And each and every day wherein such smoke 
shall be emitted shall constitute a separate offense.” 
It is unnecessary to remark that this ordinance is in 
substance the same as the Chicago smoke ordinance 
set out above. 

# 2 R. 8S. Mo. 1889, p. 2098, § 26, par. 6. 

© Sec. 3851, R. S. Missouri, 1889. 





nance literally, seemingly eliminating ep. 
tirely the intent and spirit of the enactment, 
and holds that the emission for one or two 
minutes of the smoke declared against con 
stitutes a violation; that such smoke cannot 
be prevented (the opinion appears to take 
judicial notice of this fact), and hence the 
decision is reached that the ‘‘ordinance ig 
wholly unreasonable,’’ because, in a word, it 
requires that to be done which, in the nature 
of things, is impossible. The second con. 
clusion that ‘‘dense black: or thick gray 
smoke’’ cannot be prevented not only dis- 
putes the record, as set out in the opinion, as 
already stated, but is entirely erroneous, and 
which error will be recognized by any person 
well informed on the subject. The correct- 
ness of the first conclusion is purely a matter 
of construction. It is evident at a glance 
that the ordinance was only directed against 
such smoke as constituted a public nuisance 
in fact. It was intended to be enforced ina 
densely populated city and not in a sparsely 
settled community. When it says ‘‘emission 
into the open air of dense black or thick gray 
smoke * * * is hereby declared to be a nui- 
sance,’’ it means that only smoke of the 
character and quantity as necessarily causes 
‘‘hurt, damage and inconvenience’’ is _pro- 
hibited, or, in other words, only such smoke 
as in fact constitutes a public nuisance. In 
law, the word ‘‘nuisance,’’ as pointed out in 
a previous paragraph, has a well understood 
meaning, and, when it is used, inconvenience, 
damage and harm are implied. 

§ 9. Nature of Proof Required.—Does the 
city establish its case prima facie on the in- 
troduction of the law, ordinance or by-law, 
and proof of emission of smoke of the char- 
acter therein prohibited? This question must 
receive an affirmative answer if the concla- 
sion is correct that the municipality possesses 
the power to define, declare and prevent nui- 
sances, and the court presumes, or takes 
judicial notice of the fact—a matter of com- 
mon knowledge—that dense black smoke 
discharged in any considerable quantities 
within the limits of a populous city is a pub 
lic nuisance. A like answer must be given if 
the declaration in the law is prima facie evi 
dence that such smoke, so emitted, is a nui- 
sance, for mere proof of its discharge makes 
out a prima facie case, since the declaration 
of the ordinance would be conclusive. 59, 
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without proof that particular persons were 
injured, declare such smoke a public nui- 
sance. When the proof shows that it was 
emitted in large quantities the court should 
presume and take judicial notice of its dam- 
aging and detrimental character to the citi- 


the same answer is reached if the conclusion 
is sound that the emission of such smoke is a 
public nuisance per se. And here it may be 
; COn- observed that if the doctrine of the two 
annot Illinois cases and the English case, stated 

take above, is tenable, no further proof is neces- 
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y dis- In determining this question it is important | The city is not required to prove that which 
On, a8 tobear in mind the distinction between a | will be presumed without proof. This pre- 
3, and public and a private nuisance and the respect- cise question, as above seen, was solved in 
eTson ive remedies which may be invoked. It has | this manner by the court of appeals of IIli- 
rrect- already been pointed out that a private nui- | nois: ‘‘It is a matter of common knowledge - 
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isance clear that he is required to prove special in- | annoying to people.’’ In conclusion, it is 
dina jury or annoyance from the smoke complained | hardly necessary to observe that the views 
arsely against, but in an action by public author- | expressed in this paragraph do not accord 
‘ission ities to abate a public nuisance it is a princi- | with those of the Heitzeberg case.” 
x gray ple established by an unbroken line of au- St. Louis, Mo. Eveene McQuitiin. 
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MoorgE, C. J.: This cause was instituted by H. 
F. Fischer against Beal Gaither, T. H. Horning, 
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McDougal and William J. Wade, to compel con- 
tribution by solvent cosureties. The plaintiff 
alleges, in substance, that on February 17, 1891, 
Beal Gaither, as principal, and the other defend- 
ants and himself, as sureties, executed to one I. R. 
Dawson their joint and several promissory note 
for $5,681.50, payable in one year from that date. 
with interest thereon after maturity at the rate of 
10 per cent. per annum; that on February 19, 
1892, he was compelled to and did pay to the 
owner and holder of said note the amount due 
thereon; that he was reimbursed on account of 
such outlay in the sum of $4,897.70 only, which 
was paid by Beal Gaither; that Jones, J. J. 
Gaither and McDougal are insolvent, so he is in- 
formed and believes, and prays judgment against 
Beal Gaither for the sum of $1,374.40, and interest 
at 8 per cent. per annum from May 2, 1893, and 
also a judgment against Horning, Stanton and 
Wade, each for one-fourth of said sum and inter- 
est. The plaintiff, after issuing asummons herein, 
caused certain real property of the defendants to 
be attached as security for the satisfaction of any 
judgment that he might obtain. A demurrer to 
the complaint for the reasons that several causes 
of action were improperly united, and that the 
complaint did not state facts sufficient to consti- 
tute a cause of action, having been sustained, the 
cause was dismissed, and plaintiff appeals. The 
action of the court of which plaintiff complains 
was doubtless predicated upon the assumption 
that equity alone could afford the relief demanded, 
and that as plaintiff sought to recover from the 
solvent cosureties, in an action at law, more than 
an aliquot part of the liability originally assumed, 
he invoked the aid of the wrong forum; and that, 
even if the cause so instituted was treated as in 
equity, the complaint did not state facts sufficient 
to entitle plaintiff to the relief demanded, and 
hence the dismissal of the cause. The important 
question, therefore, which the appeal presents for 
consideration, is whether the cause so instituted 
is an action at law, or a suit in equity. 

The right of a surety who has been compelled 
to pay the debt or discharge the obligation of his 
principal, to enforce contribution from his co- 
sureties, is based upon the theory that all the par- 
ties to the original undertaking are equali jure. 
and, under the maxim that ‘‘equality is equity,” 
each must bear the burden equally. Van Winkle 
v. Johnson, 11 Oreg. 469, 5 Pac. Rep. 922; Wells 
v. Miller, 66 N. Y. 255; Strong v. Mitchell, 19 Vt. 
644. In Durbin v. Kuney, 19 Oreg. 71, 23 Pac. 
Rep. 662, Lord, J., in speaking of the right of 
contribution, and the courts competent to enforce 
it, says: ‘‘It rests upon the broad principle of 
justice. that when one has discharged a debt or 
obligation which was a common charge, for the 
penefit of all, he has a right to call upon his co- 
debtors for contribution. Originally it was en- 
forceable only in courts of equity, but in later 
days courts of law have assumed jurisdiction, 
on the ground of an implied promise on the 
part of each joint debtor or surety to contribute his 





share to make up the loss.” 








This rule is founded 
upon the assumption that each surety, by becom. 
ing a party to the original contract, impliedly 
promises his cosureties that he will bear an equal 
part of the burden imposed, or pay an equal por- 
tion of the loss entailed, if the principal fail to 
keep his engagement. Powers v. Nash, 37 Me, 
322; Hichborn v. Fletcher, 66 Me. 210; Bachelder 
v. Fiske, 17 Mass. 464; Mason v. Lord, 20 Pick. 
447; Baggott v. Mullen, 32 Ind. 332; Bradley y, 
Burwell, 3 Denio. 61; Johnson v. Harvey, 84 X. 
Y. 363; Camp v. Bostwick, 20 Ohio St. 337, 
‘-Courts of law,’’ says Johnson, J., in Oldhamy. 
Broom, 28 Ohio St. 41. ‘took jurisdiction of aec- 
tions for contribution on the ground that, as 
equity and good conscience demanded that, as 
among cosureties, there should be equality of 
burdens, there was an implied assumpsit, which 
would support an action at law.’’ When one 
surety has been compelled to pay more than his 
share of the common obligation imposed upon all 
by the default of their principal, he may maintain 
separate actions at law against each cosurety for 
the recovery of the aliquot part which each in- 
pliedly promised to pay the other at the time they 
became parties to the original undertaking. 1 
Brandt, Sur. § 291; Baylies, Sur. 447; Powell v. 
Matthis, 26 N. Car. 83; Morrison vy. Poyntz,7 
Dana,307. In Van Petten v. Richardson, 68 Mo. 379, 
Sherwood, C. J.. in discussing this principle, says: 
‘Courts of law, however, although they borrowed 
their jurisdiction in regard to contribution from 
courts of equity, and enforced their newly-ac- 
quired jurisdiction in accordance with common- 
law forms of action, still felt themselves so ham- 
pered in the exercise of their newly-found powers 
that they refused to allow asurety who paid a debt 
to recover from his cosurety more than his aliquot 
or proportional part of the payment thus made; 
and this was the sole measure of recovery, not- 
withstanding the insolvency of one or more of the 
sureties.."” Mr. Justice Field, in Chipman ¥. 
Morrill, 20 Cal. 130, further elucidating this doe- 
trine, says: ‘This jurisdiction of the common- 
law courts did not, however, impair the concur- 
rent jurisdiction of equity. Indeed, in many cases, 
especially where the sureties were numerous, and 
some of them insolvent, or where some of the 
sureties had died, courts of equity were alone ad- 
equate to afford complete remedy.”’? The releis 
well settled that if, by reason of the death or in- 
solvency of a party to the original undertaking, 4 
surety seeks to recover from a cosurety more that 
his aliquot part, he should pursue his remedy in4 
court of equity, which, by having all the parties 
before it, will decree a ratable contribution. ! 
Story, Eq. Jur. § 496; Wayland v. Tucker, 4 Grat 
267; Dodd v. Winn, 27 Mo. 501; Samuel ¥. 
Zachery, 26 N. Car..377; Newton v. Pence (Ind. 
App.), 38 N. E. Rep. 484. Mr. Justice Miller, ia 
Easterly vy. Barber, 66 N. Y. 433, in discussing 
this question, says: ‘There seems to be & pr 
priety in the rule that where sureties are called 
upon to contribute, and some of them are insol¥- 
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ent, that all the parties should be brought into 
court, and a decree made upon equitable princi- 
ples in reference to the alleged insolvency. There 
should be a remedy decreed against the insolv- 
ent parties, which may be enforced if they be- 
come afterwards able to pay; and this can only be 
done in a court of equity, and when they are par- 
ties to the action.” 

Plaintiff’s having procured the attachment of 
certain real property of the defendants shows that 
he regarded the case at bar as an action at law, 
for an attachment is a special auxiliary remedy 
created by statute, and belongs exclusively to a 
court of law. Drake, Attachm. (6th Ed.) § 4a. 
He contends, however, that, if any error was 
committed in resorting to the auxiliary remedy, 
the mistake should have been corrected by dis- 
solving the attachment; that while a distinction is 
maintained between actions at law and suits in 
equity, under our practice, the same judge pre- 
sides over each tribunal; that his complaint 
shows he was entitled to some relief; and 
that, such being the case, the court erred in 
dismissing the cause. Assuming that the point 
contended for is true, and that the proceed- 
ing is in equity, does the complaint state facts 
sufficient to entitle plaintiff to a contribution from 
his cosureties, he having failed to allege that 
Beal Gaither, the principal, is insolvent? In Der- 
ing v. Earl of Winchelsea, 1 Cox Ch. 318, 1 White 
& T. Lead. Cas. Eq. *100, deeided in the court of 
exchequer in 1787, it was held that the plaintiff in 
asuit to enforce contribution between cosureties 
must allege the insolvency of the principal, Lord 
Chief Baron Eyre, in rendering the decision, says: 
“The objection in point of form which I before 
mentioned is that the bill cannot be sustained, in- 
asmuch as it has not charged the insolvency of the 
principal debtor, and that such a charge is abso- 
lutely necessary."’ In Allen v. Wood, 38 N. Car. 
386, decided in 1844, the same conclusion is 
reached; and Nash, J., in assigning a reason 
therefor, says: ‘-The equity of a plaintiff lies in 
the insolvency of the principal where he is seek- 
ing contribution froma cosurety. * * * And 
the reason is obvious: The cosurety is bound to 
answer only in the place of his principal, and, if 
he is able, it is the duty of the surety who has 
paid the debt to look to him. If he is not able, 
he then, and only then, has a right to seek his re- 
dress from his cosurety.”’ In an action at law, 
however, while there is a conflict of authority 
upon the subject, the weight seems to be that the 
insolvency of the principal debtor need not be 
averred or proved. 1 Brandt, Sur. § 290. The 
reason for this distinction, doubtless, is that in an 
action at law by a surety against a cosurety, for 
contribution the right is founded upon the implied 
promise of each surety to pay an aliquot share of 
the common debt in case of the principal’s de- 
fault; and as the action against each is separate, 
and depends upon an enforcement of the strict 
letter of the implied assumpsit, the default, and 
not the insolvency, of the principal, is the ingre- 





dient that renders the remedy effectual. The 
agreement of each surety with the creditor is that 
he will pay the debt common to all, if the princi- 
pal failto keep his engagement, while the im- 
plied agreement of each surety with his cosurety 
is that he will pay an aliquot part thereof, upon 
the same conditions; and as each surety, in con- 
sequence of the principal’s breach, might be com- 
pelled by the creditor to bear the whole burden, 
equity apportions the same equally among the 
solvent cosureties, thereby compelling them to 
pay in excess of theirimplied agreement. At law, 
each surety who has been compelled to contribute 
an aliquot part may maintain a separate action 
against the principal for reimbursement; but 
equity, to prevent a multiplicity of suits and avoid 
a circuity of remedies, will compel the surety who 
has paid the common debt to recover the same 
from the principal, if he is solvent, on the theory 
that as the cosurety, in equity, may be compelled 
to contribute in excess of his implied agreement, 
so in that forum he should not be compelled to 
respond at all if the principal is solvent; and 
hence the necessity of alleging the insolvency of 
the principal, as a condition precedent to the 
right of contribution in equity. But, whatever 
the reason may have been that prompted the dis- 
tinction, the decisions are not lacking in number, 
or wanting in respectability, which support the 
doctrine that it is incumbent upon the plaintiff in 
a suitin equity to allege the in&olvency of the 
principal, as a condition precedent to the en- 
forcement of contribution by cosureties. 3 Pom. 
Eq. Jur. § 1418, and cases cited; 1 Brandt, Sur. § 
290, and cases cited; Gross v. Davis (Tenn. Sup.), 
10 Am. St. Rep. 635, and notes, 11S. W. Rep. 92; 
Morrison v. Poyntz, 32 Am. Dec. 92, and notes. 
Plaintiff having failed to comply with this re- 
quirement, it follows that the judgment is af- 
firmed. 


Notrr.—Recent Decisions on Contribution between 
Sureties.—The right of a surety to contribution 
against his cosurety is not defeated by his payment 
of the debt, since the right to contribution is based on 
such payment, and not on the original debt. Jackson 
vy. Murray (Tex.), 14S. W. Rep. 235. A surety who 
pays less than the amount of a judgment undera 
compromise with the creditor, by which it is agreed 
that the principal only is to remain bound to the cred- 
itor for the balance, and to the sureties for the amount 
so paid, can compel contribution from his cosureties, 
though he stipulated not to use the judgment against 
the principal, since the principal may afterwards be 
made to respond to the sureties in an action at law for 
money paid. Cummings v. May (Ala.),8 South. Rep. 
790. Where a surety has paid more than his propor- 
tion of the debt after deducting payments made to 
him by the principal debtor, and also the last pay- 
ment on the debt, which was the only one for which 
his right of contribution was not barred, he is prep- 
erly allowed all the payments from the principal 
debtor, and a judgment against his cosureties for the 
entire amount of the last payment. Bushnell v 
Bushnell (Wis.), 46 N. W. Rep. 442, 77 Wis. 435. A 
surety on a co/lector’s bond, who, by an arrangement 
with his principal, takes the management of the funds 
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eollected, which are deposited in a bank of which the 
surety is president and chief manager, and refuses to 
pay them over to the treasurer when directed so to do 
by the collector, is, as between himself and a co- 
surety, primarily liable for the funds, if the same are 
lost by the bank’s failure. Crisfield v. Murdock (N. 
Y.), 27 N. E. Rep. 1046. Where the sureties on a note 
pay it in equal proportions, they become independent 
creditors of the principal, and though one of the sure- 
ties afterwards gets the full amount of the note from 
the principal, the other is not entitled to recover any 
part ofitfrom him. Tabor v. Cockrell (Tex.), 16S. 
W. Rep. 786. A surety on an administrator’s bond, 
who has collected money belonging to the estate, and 
who has himself wrongfully loaned it to a third per- 
son, without the knowledge or consent of his co- 
surety, cannot hold such cosurety liable for any part 
of the amount which he was compelled to pay to the 
estate owing to the insolvency of the borrower. Eshle- 
man v. Bolenius (Pa. Sup.), 22 At!. Rep. 758, 144 Pa. 
St. 269, 28 W. N. C. 573. The fact that a compromise 
of a judgment against sureties on a bond, effected by 
one of the sureties and ratified by the court, was for 
a sum less than such surety’s original liability on such 
judgment, will not bar his right of contribution. 
Peter v. Kahn (Ala.), 9 South. Rep. 729, 93 Ala. 201. 
A surety who has satisfied a judgment against himself 
and his cosurety, may come into equity to enforce 
contribution from the cosurety, notwithstanding he 
may have a remedy at law. Peter v. Kahn (Ala.), 9 
South. Rep. 729, 93 Ala. 201. One who has beccme 
surety at the request of cosureties, and upon assur- 
ances made by them at the time that he would be 
saved harmless,-and would not have the debt to pay, 
may proceed in equity without first resorting toa 
court of law to compel said cosureties to discharge 
whatever sum he has become bound to pay on account 
of said suretyship. Hayden v. Thrasher (Fla.), 9 
South. Rep. 855, 28 Fla. 162. Where a guardian lends 
his ward’s money to one of the two sureties on his 
bond, and the ward, on coming of age, is compelled to 
sue for what is due him from the guardian, and, the 
guardian being insolvent, the judgment recovered by 
the ward is paid by the sureties in almost equal pro- 
portions, the one surety is entitled to be subrogated 
to the rights against his cosurety of the ward for such 
amount as he paid more than he would have been re- 
quired to pay in liquidating one-half the balance of 
the judgment had his cosurety applied thereon the 
money which he had borrowed from the ward. Com- 
monwealth v. Cooper (Pa. Sup.), 24 Atl. Rep. 339. 
Where a surety pays the debt of his principal, he can- 
not enforce contribution from one who signed 
simply as surety. Bulkeley v. House, 26 Atl. 
Rep. 352. Where an agreement by a surety 
to exonerate his cosurety from liability is based on 
the cosurety’s promise to become a surety on another 
bond, failure of the cosurety to perform the promise 
is such a failure of consideration as will release the 
first surety from liability on the agreement to exon- 
erate, and will enable him to enforce contribution 
from such cosurety. Daveyac v. Seiler (Ky.), 20 S. 
W. Rep. 375. Plaintiff and M being cosureties for W 
on one note, and plaintiff and defendant cosureties for 
him on another note, W assigned to plaintiff and de- 
fendant certain collaterals to secure them for their 
liabilities as sureties on these notes. Plaintiff having 
been compelled to pay one-half of the first note, and 
he and defendant having been each compelled to pay 
one-half of the other note, they divided the proceeds 
ef the collaterals between themselves pro rata, sup- 
posing they were held exclusively for their benefit, 


and not understanding that M, as cosurety with 











plaintiff, might have a right to demand a share of the 
fund. Subsequently, M’s estate, having paid his half 
of the first note, brought suit against plaintiff, and 
compelled him to pay its pro rata share of the pro- 
ceeds ofthe coijlaterals. Held, that plaintiff could 
compel defendant to contribute his share of the 
amount thus recovered by M’s estate. Barge v. Van 
Der Horck (Minn.), 59 N. W. Rep. 630. Where one 
of several cosureties has had judgment against him 
for the whole of his guaranty he cannot obtain con- 
tribution against the others until he has actually paid 
more than his own share, but he is entitled to a dee- 
laration of his right of contribution, and to a prospec- 
tive order that on paying his own share he be indem- 
nified by his cosureties against further liability, 
Wolmershausen v. Gullick, 3 Reports, 610. A and B 
were cosureties on two promissory notes, on one of 
which juegment was obtained against both, and on 
the other against A only. Executions being levied on 
A’s land, he conveyed it to B, in consideration of B’s 
satisfying the executions, which he did. Held, that 
A’s land paid the judgments, and B should contribute 
his half of the debt to A, and that the deed and agree- 
ment was nota final settlement between the parties, 
nor a new contract superseding their prior relations, 
Frost v. Tracy, 52 Mo. App. 308. Under Rev. St. sec, 
2600, abolishing the distinction between actions at law 
and suits in equity, in an action in the nature of im- 
plied assympsit by a guarantor for contribution there 
obtains the equitable doctrine allowing a surety, who 
has paid the whole debt, to recover against his co- 
sureties, who are solvent and reside in the State, the 
same contribution as though they were the only sure- 
ties bound. Faurot Vv. Gates, 57 N. W. Rep. 294, 86 
Wis. 569. Plaintiff and defendant became sureties 
for W on his note for $4,000. Defendant and one V 
became sureties for W on his note for $10,000, W at 
the same time, by a written assignment, pledging cer- 
tain stock to defendant and V, to secure them for their 
liability on the last note, and defendant on the first as 
well. Held, that plaintiff was entitled to his share of 
the indemnity, namely, two-fourteenths. Mueller v. 
Barge (Minn.), 56 N. W. Rep. 36, 54 Minn. 314. 
A surety unconditionally paying a judgment 
against himself and a cosurety, without taking an as- 
signment thereof, cannot compel contribution from 
his cosurety. McGinnis v. Loring (Mo. Sup.), 28 8. 
W. Rep. 750. The unconditional payment by one 
surety of ajudgment against himself and a cosurety 
may be pleaded in defense to an action on the judg- 
meut by him against such cosurety’s administrater. 
McGinnis v. Loring (Mo. Sup.), 28 S. W. Rep. 750. A 
surety who pays the debt is not bound to prove the 
insolvency of the principal in order to maintain an 
action against his cosurety for contribution. Mosley 
v. Fullerton, 59 Mo. App. 143. Where one of the 
sureties discharges the debt of the principal by giving 
his individual note for part of the sum due, and 
money for the residue, which is received by the 
creditor as payment, and the evidence of the original 
debt surrendered, such surety is entitled to de- 
mand contribution from the other joint sureties, 
though the new note has not been paid. Smith 
v. Mason (Neb.), 68 N. W. Rep. 41. To recover 
contribution against a cosurety, it is not neces 
sary to show the insolvency of the principal. Smith 
v. Mason (Neb.), 63 N. W. Rep. 41. The mere refusal 
of asurety to accept property from the principal a 
indempity will not defeat his right to contribution 
where he has paid the original debt. Smith v. Mason 
(Neb.), 68 N. W. Rep. 41. A surety who has been 








7 Oh Oi be ge te ote 





VoL. 46 


CENTRAL LAW JOURNAL. 


197 








compelled to pay the whole debt, the principal being 
insolvent, has a right in equity to compel his cosurety 
to pay hispart. Hawker v. Moore (W. Va.), 208. E. 
Rep. 848. One of the sureties on a guardian’s bond is 
not entitled to a judgment against the other surety 
for the proportion which the first was obliged to pay 
onanote from the guardian to the ward’s estate, on 
the ground that the second was also a surety on the 
note. Johnson v. Hicks (Ky.), 30 S. W. Rep.3. A 
surety who has paid the debt is not deprived of the 
right to compel contribution by his cosurety by the 
fact that he has acquired from the principal a se- 
curity or indemnity for the debt; but he may compel 
such contribution, and account to the cosurety for his 
proportion of any sum afterwards realized from the 
security. Mosley v. Fullerton, 59 Mo. App. 143. 
Where a decree was granted according to the prayer 
ofa bill for an injunction against levy on individual 
property of members of a firm under a judgment 
against the firm, and the injunction bond provided 
for payment of the judgment “herein enjoined,” a 
surety on such bond, who, after aftirmance of an order 
dissolving the writ, voluntarily paid the amount of 
the judgment against the firm, could not at common 
law enforce contribution from his cosureties, since 
the injunction did not affect such judgment, and the 
bond created no liability for payment thereof. Halsey 
y. Murray (Ala.), 20 South. Rep. 575. Where a note 
signed by a principal and several sureties was paid 
by the delivery of a new note, executed by the princi- 
pal and one surety, the latter could not, on being 
forced to pay the second note, compel contribution 
from his cosureties on the first. Chapman v. Garber, 
64N. W. Rep. 362, 46 Neb. 16. Wherea note, to be 
executed in payment ofa prior note, signed by the 
principal and two sureties, was presented by the 
principal to one surety for his signature, after having 
been signed by the other, the former surety could 
sign the note so as to limit or modify his liability, in 
the absence of an agreement with his cosurety to the 
contrary, and the latter, on paying the second note, 
could not compel contribution. Chapman v. Garber 
(Neb.), 64 N. W. Rep. 362, 46 Neb. 16. Under a bond 
binding the sureties severally in the penal sums ag- 
gregating that for which the principal is liable, a 
surety has aright of action against the others for 
contribution. Toucey v. Schell (Sup.), 37 N: Y.S. 
879, 15 Misc. Rep. 850. Parties who indopse a note 
for the accommodation of the maker, before it is dis- 
counted, though at different times, are cosureties ani 
the doctrine of _contribution applies. Atwater v. 
Farthing (N. C.), 24 S. E. Rep. 736. 
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1. ADMINISTRATION—Executors — Loss of Rents.— 
Where testator’s land was leased for a certain period, 
an executrix cannot object to a sale thereof before the 
expiration of the lease, to pay debts and legacies, on 
the ground that it would csuse a loss of the rents, if 
they would not greatly exceed the interest on such 
debts and legacies.—IN RE BRANNAN’S ESTATE, Cal., 51 
Pac. Rep. 320. 


2. ADMINISTRATION—Executors and Administrators— 
Judgment.—While, in general, a judgment against ex- 
ecutors or administrators c. t. a.is not binding on 
legatees when the suit is commenced or revived after 
the administrators’ accounts have been settled, and all 
the property in their hands paid over to the legatees 
and trustees under the will, pursuant to a decree of the 
proper court, yet it is so binding if the legatees volun- 
tarily assumed the expense of defending the action, 
and made themselves privies to it, and had the same 
benefits in connection therewith as if they had been 
named as defendants.—CAREY V. ROOSEVELT, U. 8. C. 
C.,8. D. (N. Y.), 83 Fed. Rep. 242. 

8. APPEAL — Parties — Defaulting Defendants.—Al 
parties to a suit or proceeding who appear from the 
record to have an interest inthe order, judgment, or 
decree challenged in the appellate court must be given 
an opportunity to be heard there before that court will 
proceed to a decision upon the merits of the case, even 
though they were made parties in the court below, 
and defaulted in appearance.—AMERICAN LOAN & TRUST 
Co. v. CLARK, U. 8S. C. C. of App., Eighth Circuit, 8% 
Fed. Rep. 230. 

4. APPLICATION OF PAYMENTS.—Where a debtor re- 
mits money to his creditor without a request or in- 
struction on what particular debtto apply the same, 
the creditor may apply the money upon any debt of 
his debtor which he chooses.—LENZEN Vv. MILLER, 
Neb., 73 N. W. Rep. 460. 

5. ARREST IN CIVIL ACTION — Breach of Privilege.— 
Where a jurorin the circuit court was arrested on a 
civil warrant issued out of justice court, based on a 
sufficient affidavit, though the warrant was valid, the 
arrest was a breach of privilege, and voidable for want 
of jurisdiction over the service.—BROWER V. TaTRO, 
Mich., 73 N. W. Rep. 421. 

6. ATTORNEY AND CLIENT — Action on Contract.—The 
allegation of the complaint in an action on a contract 
that defendant, an attorney, neglected to collect cer- 
tain notes, or any of them, does not show a breach, 
when it appears from the terms ofthe contract that 
defendant simply agreed to use reasonable diligence 
to collect; nor is the allegation sufficient which states 
that defendant neglected to obtain judgment or bring 
suit, when he agreed to bring suit and obtain judg- 
ment in case plaintiff furnished the money to pay 
costs.—STEVENS V. RoGERS, Utah, 51 Pac. Rep. 261. 

7. BanKs—Insolvent Banks — Liability of Stockhold- 
ers.—Under Comp. Laws Utah, § 2518, providing that 
shareholders in banks shall be individually respon- 
sible “ratably, and not one from another,” for the debts 
of the bank to the extent of their stock therein, an ac- 
counting in equity must be had to establish the aggre- 
gate of the deficit which the statutory liability of the 
stockholders is to cover, before action can be brought 
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against the stockholders.—MCLAUGHLIN v. O’NEILL, 
Wyo., 51 Pac. Rep. 243. 

8. BENEVOLENT SOCIETY — Insurance — By-laws.— 
Where associations or corporations are organized for 
the purpose of mutual benefit and relief, the terms of 
their by-laws must be interpreted liberally and rea- 
sonably; and, when they are susceptible of two con- 
structions, that must be adopted which will more 
nearly carry out the benign object of the association, 
and sustain the claim of the injured.—MAYNARD V. 
LOCOMOTIVE ENGINEERS’ MoT. LIFE & ACCIDENT INS. 
ASSN., Utah, 51 Pac. Rep. 259. 


9. BILLS AND NoTES—Contract of Extension.—On 
May 24th a bank, being the payee ofa note, received 
the maker’s check, indorsed upon its face, ‘‘On ac- 
count of interest for the month of May, 1893.” The 
check wus stamped “Paid,” and the amount was 
charged to the maker’s account, and the note was in- 
dorsed, ‘‘Interest paid to May 31st, 1893." Nothing was 
said about extending the note. The maker had cus- 
tomarily paid interest from month tomonth: Held, 
there was a contract to extend the note to such date.— 
BANK OF BRITISH COLUMBIA V. JEFFS, Wash., 51 Pac. 
Rep. 348. 

10. BILLS AND NoOTES—Extension.—An agreement by 
a bank to extend the time of a note owing toit, in 
consideration of the maker’s securing the county 
treasurer to deposit a portion of the county funds with 
said bank for a certain period, is fuunded on an invalid 
consideration, and will not release a surety thereon.— 
BoyD Vv. COCHRANE, Wasb., 51 Pac. Rep. 383. 


1l. BILLS AND NOTES—Liability of Parties.—Evidence 
ofan agreement between the maker,the payee, and 
the indorser of a note, that the payee shall look to the 
indorser for payment, and not to the maker, is not ad- 
missible to exonerate the maker from responsibility, 
in the absence of fraud, and when the note on its face 
does not reveal any agency onthe part of the maker 
for the indorser.—SHUEY V. ADAIR, Wash., 51 Pac. Rep. 
388. 

12. CARRIERS OF GOODS — Damaged Goods.—Where a 
box of goods is shipped over several connecting lines, 
and the terminal line receives the box in apparently 
good condition, and marks the bill of lading “‘O. K.,” 
and the goods are found to be damaged at the end of 
the line, arebuttable presumption is raised that the 
damage occurred on that line.-—MORGANTON MANUFG. 
Co. v. OHIO R. & C. Ry. Co., N. Car., 28S. E. Rep. 474. 

13, CARRIERS OF PASSENGERS — Loss of Baggage.—A 
check for baggage is prima facie evidence that the bag;- 
gage itrepresents has been delivered to tue issuing 
company by the person to whom the check was issued. 
The introduction of the check in evidence is such proof 
of the fact of the delivery of the baggage as to cast the 
burden on the party contesting the fact of proving to 
the contrary, or showing the non-delivery.—CHICAGoO, 
ETC. R. Co. Vv. STEEAR, Neb., 73 N. W. Rep. 466. 

14. CHATTEL MORTGAGE—Estoppel.—One who takes a 
chattel mortgage on a flock of sheep with knowledge 
of prior mortgages on a portion of them, will be 
estopped from asserting the invalidity of such mort- 
gages by reason of such uncertainty in the description 
that the particular sheep mortgaged cannot be iden- 
tified thereby.—Cox v. BECK, U.S. C. C., D. (Oreg.), 88 
Fed. Rep. 269. 

15. CHATTEL MORTGAGES—Validity.—A chattel mort- 
gage given by a mercantile corporation was not in- 
validated, as to it or other creditors, by the fact that it 
was delivered to the attorney of the lessor of the prem- 
ises in which the company did business, in pledge to 
carry out an agreement by which the lien of such 
mortgage was to be subordinated to the lien of a new 
mortgage made to such landlord for rent.—KAaNE V. 
Lopor, N. J., 38 Atl. Rep. 966. 

16. CONSTITUTIONAL LAW—Board of Medical Exam- 
iners.—Plaintiff applied for a writ of mandate to com- 
pel the defendants, as the State board of medical ex- 
aminers, to grant him a licenseto practice medicine. 












It appeared affirmatively from the journals of the 
legislature that the act creating said board was not 
read section by section in the senate on final passage, 
as required by the constitution: Held, that the act 
creating said board is void, that the said board has no 
authority to grant the license, and that the plaintiff is 
not entitled to the writ demanded.—BROWN V. COL. 
LISTER, Idaho, 51 Pac. Rep. 417. 

17. CONSTITUTIONAL LAW — Impounding Estrays— 
Privileges to Non-residents.—Acts 1895, chs. 141, 154, giv- 
ing unequal rightsto residents and non-residents of 
cities in relation to poundage of their live stock, are 
not in violation of Const. U. 8. Amend. 14, providing 
that no State shall deny to persons within its jurisdic. 
tion the equal protection of its laws.—BROADFOOT vy, 
CITY OF FAYETTEVILLE, N. Car., 288. E. Rep. 515. 

18. CONSTITUTIONAL LAW—Pbhysicians—Regulation,— 
Code, §§ 3122, 3182, as amended by Acts 1885, chs. 111, 
261, by Acts 1889, ch. 181, §§ 4, 5, and by Acts 1891, ch. 
420, requiring ttre examination and certificates cf com- 
petency of persons desiring to practice medicine, and 
exempting from its requirements physicians who were 
already practicing inthe State when the statute was 
passed, is a valid exercise of the police power, and not 
in violation of Const. art.1,§ 7, forbidding exclusive 
privileges and emoluments to any set of men, nor of 
section 31, prohibiting monopolies and perpetuities,— 
STATE V. CALL, N. Car., 28S. E. Rep. 517. 

19. CONTRACT — Employment — Action for Services— 
Incompetency as‘a Defense—Evidence.— Where the de- 
fense to a suit by an artisan for breach of a contract of 
employment is the incompetency of the plaintiff, re. 
butting proof need not be limited to work done for the 
defendant.—STATE V. SWETT, N. J., 38 Atl. Rep. 969. 

20. CONTRACT FOR LABOR OR MATERIAL — Part Per- 
formance.—Where a contract forthe performance of 
labor or the delivery of material is wrongfully ter- 
minated by one party, after part performance by the 
other, the right of the party performing to recover the 
valu. of the labor performed or material furnished, 
irrespective of the contract price, depends upon the 
question whether, having regard to the contract, the 
party wrongfully terminating it would thereby enrich 
himself at the expense of the other.—WELLSTON COAL 
Co. v. FRANKLIN PAPER Co., Ohio, 48 N. E. Rep. 888. 

21. CONTRACT OF INSURANCE — Delivery.—After in- 
surer’s agent had handed a policy to insured, he stated 
that he would like to keep it a few days, until he knew 
whether the insurer would carry it; and thereafter he 
retained possessicn of it, without notifying insured of 
insurer’s refusal to carry it, as he had promised to do: 
Held no contract of insurance, as the policy was 
never delivered.—NUTTING V. MINNESOTA FIRE Ins. 
Co., Wis., 73 N. W. Rep. 432. 

22. CORPORATIONS — Deeds — Seal.—Both at common 
law and under Code, § 685, requiring deeds executed by 
corporations to be attested by the secretary with the 
corporate seal, a deed executed in the corporate name 
by the president, or by the president and other mem- 
bers, without such seal, is not competent evidence of 
title in the grante?s, although the word ‘‘seal” occurs 
after the signature of the persons signing.—CALDWBLL 
Vv. MORGANTON MANUFG. Co., N. Car., 28S. E. Rep. 475. 

23. CORPORATIONS — Stockholders’ Liability—Transi- 
tory Actions.—An action by a judgment creditor of a0 
insolvent Kansas corporation te charge a stockholder 
with the amount of the judgment under Gen. St. Kan. 
1868, ch. 23, § 32, is transitory in its nature, and may be 
brought in a federal court in another State against 4 
stockholder who resides there.— WHITMAN V. NATIONAL 
BANK OF OxFORD, U. 8. OC. C. of App., Second Circuit, 
83 Fed. Rep. 288. 

24. COUNTIES—Allowance of Claims.—A claim against 
a county cannot be audited and allowed in advance of 
the furnishing of the items, or the rendition of the 
services, therein charged.—WILSON V. STATE, Neb., % 
N. W. Rep. 456. 

25. COUNTIES — Prosecuting Attorneys—Claims.—UD- 
der Code Proc. § 85, providing that ‘‘prosecuting attor 
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neys are attorneys authorized by law to appear for and 
represent the State and the counties thereof in actions 
and proceedings before the courts and judicial offi- 
cers,” a prosecuting attorney is authorized to institute 
asuit, for the benefit of the county, to enjoin the pay- 
ments of a claim audited and allowed by the county 
commissioners. — STATE V. HEADLEE, .Wasb., 51 Pac. 
Rep. 369. 

2. COUNTY REFUNDING BONDS — Validity. — When 
county bonds issued under an act authorizing the 
county commissioners “to compromise and refund its 
. matured and maturing indebtedness of every descrip- 
tion” contain a recital of the act, and a statement that 
all its provisions have been strictly complied with, 
and that the issue does not exceed the amount of the 
county’s outstanding indebtedness, the county is es- 
tepped, as against an innocent purchaser, from setting 
up that a part of the indebtedness refunded consisted 
of railroad aid bonds which were void. — BOARD OF 
Comrs. OF Kiowa County, KANn., Vv. HOWARD, U.S.C. C. 
of App., Eighth Circuit, 83 Fed. Rep. 296. 


27. CREDITORS’ BILL—Multifariousness.—A creditors’ 
bill is not multifarious because complainant attempts 
to follow, in the one bill, separate properties and 
classes of property of the debtor in the hands of sep- 
arate defendants, though the fraudulent transactions 
alleged in regard to personalty occurred eight or nins 
years after those relating to real estate. — BURNE V. 
O'SHAUGHNESSY, N. J., 38 Atl. Rep. 963. 


28. CRIMINAL EVIDENCE — Declarations. — On a joint 
trial of two defendants, a declaration of one defendant 
is admissible against him, even though it be inadmis- 
sible as against his codefendant. — STATE V. COLLINS, 
N. Car., 28 8. E. Rep. 520. 


29. CRIMINAL EVIDENCE—Homicide—Accomplice.—A 
conviction of murder cannot be sustained upon the 
uncorroboratei testimony of an accomplice whom the 
jury, upon the testimony of many witnesses, found to 
be insane, and who was assured by a relative, in the 
presence of a prosecuting attorney, that, if she testi- 
fied, she would not be punished; her father testifying 
that she was untruthful under certain circumstances, 
and the convicted defendant positively denying his 
guilt.—CONL#ZY V. PEOPLE, Iil., 48 N. E. Rep. 911. 


30. CRIMINAL EVIDENCE — Rape—Prosecutrix’s Char- 
acter.— Defendants, accused of rape, introducing a wit- 
ness as to character of prosecutrix, can only prove 
her general character, and cannot show her reputation 
for virtue. — STATE V. HAIRSTON, N. Car., 288. E. Rep. 
492. 


81. CRIMINAL LAW — Accusing Another of Crime.—An 
indictment under Code, § 3871, providing for the pun- 
ishment of one who ‘‘maliciously threatens to accuse 
another of crime,’ with intent to extort money, need 
not allege that the person threatened was not guilty of 
the crime.—STATE V. DEBOLT, lowa, 73 N. W. Rep. 499. 

32. CRIMINAL Law—Conspiracy to Procure Seduction 
—Evidence. — Conspiracy to seduce and defile a young 
unmarried woman is an indictable crime. — STATE Vv. 
POWELL, N. Car., 28S. E. Rep. 525. 

33. CRIMINAL LAW — Embezzlement by Agent. — Re- 
ceivers are not agents, within the meaning of section 
88 of the crimes act, and are not subject to prosecution 
under the latter part of that section, which provides, 
in effect, that if any agent shall neglect or refuse to 
deliver to his employer, on demand, money or prop- 
erty which comes intojhis possession by virtue of such 
employment, office, or trust, after deducting lawful 
fees and charges, unless the same has been lost by 
means beyond his control, or his employers have per- 
mitted him to use the same, shall, upon conviction, be 
Punished as for embezzlement. — STATE V. HUBBARD, 
Kan., 51 Pac. Rep. 290. 

84. CRIMINAL Law — Evidence.—To warrant a convic- 
tion in a criminal prosecution, it is not essential that 
the evidence adduced on the trial should exclude 
évery possible hypothesis but the guilt of the accused. 
—JOHNSON V. STATE, Neb., 73 N. W. Rep. 463. 





35. ORIMINAL Law—Evidence of Character.—Where a 
defendant in a criminal prosecution testifies on his 
own behalf, and introduces no evidence of his char- 
acter, but the State introduces evidence tending to 
show that his character is bad, the evidence can be 
considered only as affecting his credibility as a wit- 
ness, and it is error to charge that it can be considered 
as acircumstance in determining the question of his 
guilt.—STaTE Vv. TRAYLOR, N. Car., 28 8. E. Rep. 493. 


36. CRIMINAL Law — False Pretenses. — On a trial for 
obtaining money under false pretenses (Code, § 1025), 
there was evidence that defendant obtained money 
from witness’ husband, since deceased, to get an Elec- 
tropoise, which defendant, claiming to be agent there- 
for, had agreed to sell to the husband, and which de- 
fendant said was in the express office, when there was 
in fact no Electropoise in the express office, and that 
defendant kept the money so obtained: Held, that 
the case was for the jury. — STATE V. MATTHEWS, N. 
Car., 28 8S. E. Rep. 469. 


37. DEATH—Presumption from Absence.—A husband, 
who has been absent, and not heard from by his wife 
and children, for 17 years, is presumed to be dead, and 
the wife is entitled to dower in his lands. — SHEROD V. 
EWELL, Iowa, 73 N. W. Rep. 493. 


88. DECEIT—Intent.—A seller who puts false recitals 
in the contract of sale as to the amount of the purchase 
price, whereby the purchaser’s agent is enabled to de. 
fraud the purchaser, is not liable to the latter, in the 
absence of a showing that his purpose in inserting 
such recitals was to bring about such result. — THORP 
Vv. SMITH, Wash., 51 Pac. Rep. 381. 


39. DEED—River as Boundary.—Legal title to the bed 
of a non-navigable river being vested in the grantor, 
the grant extends to the center thereof, by the descrip- 
tion: ‘*Thence south to the Ariver; thence up said 
river to where it is intersected by the south line of the 
town.—HANLON Vv. HOBSON, Colo., 51 Pac. Rep. 433. 

40, DESCENT AAD DISTRIBUTION—Nephews and Nieces. 
—Under Gen. St. 1894, § 4471, subd. 6, if the intestate 
leaves no issue, husband or wife, father or mother, 
brother or sister, but all of his next of kin are nephews 
and nieces, they take his estate in equal shares, al- 
though they are the children of different deceased 
brothers and sisters. — IN RE BREG’s EsTATE, Minn., 73 
N. W. Rep. 511. f 

41. DIVORCE — Failure to Comply with Decree. — A 
divorced husband is not entitled to an order to enforce 
the provisions of the decree giving him a right to visit 
his children, where he has not paid thealimony pro- 
vided in the decree. — SMITH V. SMITH, Wash., 51 Pac. 
Rep. 355. 

42, ELECTIONS—Ballot—Mandamus.—Act 1896, ch. 202, 
§ 39, provides that all certificates of nomination for 
office of any division greater than a county office shall 
be filed with the secretary of state, and certificates of 
nomination for all other offices shall be filed with the 
supervisors of election of the proper counties. Sec- 
tion 49 makes it the duty of the supervisors of election 
to cause to be printed on the ballot the name of every 
candidate whose name is properly certified. Section 
50 provides that all ballots shall contain the name of 
every candidate whose nomination for an office spec- 
ified in the ballot shall be certified and filed: Held 
that, as the supervisors of election have no discretion 
as to placing a certified name on the ballot, mandamus 
will compel them to do so on their refusal. — WELLS V. 
MUNROE, Md., 38 Atl. Rep. 987. 

48. EQUITY—Enjoining Special Assessments. — Equity 
hag jurisdiction to enjoin the assessment of special 
taxes against property for the making of a public im- 
provement under a statute that is unconstitutional 
and void. — CRAIGHILL V. LAMBERT, U. 8. 8. 0., 18 8. C. 
Rep. 217. 

44. ESTOPPEL.—One who claims an interest in chattels 
by virtue of his bid therefor upon the foreclosure of a 
mortgage thereon by sale at public auction cannot be 
heard to question the regularity of a subse ~uent sale 
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of the same chattels, rendered necessary by his own 
refusal, by payment, to make good his bid. — UNDER- 
LAND V. STANFIELD, Neb., 73 N. W. Rep. 459. 

45. EvIDENCE—Books of Account.—Books kept by an 
electric company, purporting to show the number of 
nightly performances of a theater to which the elec- 
tric company furnished light, the entries being made 
at the end of each month from information collected 
from the daily newspapers and from the electric com- 
pany’s collectors, are incompetent to prove the cor- 
rectness of the charges for light.—UNION ELECTRIC Co. 
v. SEATTLE THEATER Co., Wash., 51 Pac. Rep. 367. 

46. EXECUTION—Redemption by Grantee of Judgment 
Debtor.—The redemption of real property from an ex- 
ecution sale by the grantee of a judgment debtor, 
when the property was bid in for less than the judg- 
ment, reinstates the lien for the unpaid balance; and 
a resale of the property may be had to satisfy the 
same.—FLANDERS V. AUMACK, Oreg., 51 Pac. Rep. 447. 

47. FEDERAL CouRTs — Jurisdiction — Citizenship.— 
Where a plaintiff’s pleading, in the federal courts, sets 
out the necessary diverse citizenship of the parties, 
the burden of both allegation and proof to the con- 
trary rests upon the party who seeks to defeat the 
jurisdiction.—NATIONAL MASONIC ACC. ASSN. OF DES 
MOINES V. SPARKS, U.8. CU. C. of App., Eighth Circuit, 
83 Fed. Rep. 225. 

48. FEDERAL CouRTs—Service of Process—State Prac- 
tice.—A district court, having adopted a rule, in con- 
formity with the State statute, as tothe time within 
which a defendant is required to appear after the serv- 
ice of summons upon him, is not required to change 
such rule to conform toevery change in the statute, 
and it is not without jurisdiction over a defendant be- 
cause the time fixed by the rule and the summons is- 
sued and served thereunder is shorter than that pre- 
scribed by the statute then in force; the requirement 
of Rev. St. § 914, that the practice in the circuit and 
district courts in civil causes shall conform “as near 
as may be” to the State practice, being designed to se- 
cure a general uniformity only, and leaving a large 
discretion in the federal judges to be exercised by the 
adoption of rules.—SHEPARD V. ADAMS, U. 8.8. C., 18 
8. C. Rep. 214. 

49. FRaups, STATUTE OF—Promise to Pay Debt of An- 
other.—A contract whereby one agrees with his uncle 
to remain at home and work on his father’s farm until 
his majority, when his uncle is to pay him $1,000, isa 
valid contract, if removed from the operation of the 
statute of frauds.—BRISTOL V. SUTTON, Mich., 73 N. W. 
Rep. 424. ‘ 

50. FRAUDULENT CONVEYANCES—Bona Fide Purchaser. 
—Z was a creditor of a firm which had made a general 
assignment, and holder of certuin notes made by it. 
Supplementary proceedings were instituted against 
him by an order containing the usual injunction 
against disposing of his property, and, pending these 
proceedings, he sold the notes of the insolvent firm, 
for value, toathird party, who had no knowledge of 
the supplementary proceedings, and absconded with 
the proceeds of the sale. A receiver of his property 
was subsequently appointed: Held, that the fact that 
the notes, when sold, were past due, was not sufficient 
to affect the purchaser with notice of Z’s lack of right 
to transfer them, but such purchaser was a purchaser 

in good faith, within Code Civ. Proc. § 2469, and was 
entitled to enforce the notes to the extent of the 
amount paid, with interest, as against the receiver of 
Z's property.—IN RE CLOVER, N. Y., 48 N. E. Rep. 892. 

61. FRAUDULENT CONVEYANCES—Deed to Wife.—Ina 
creditors’ action in North Carolina to set aside con- 
veyances, it appeared that the debtor had held in his 

own name a farm for which about half the purchase 
price had been furnished by his wife’s father, for the 
purpose of buying land for her. He conveyed it all in 
settlement of a debt, and in consideration of the wife’s 
half interest in it conveyed to her a house and lot 
about equal to that interest. Some of the payments 
for the wife had been made prior, and some subse- 





quent, to the adoption of the provision (Const. N. 0, 
art. 10, § 6) relating to the property rights of married 
women: Held, that as to both classes of payments 
there was a resulting trust for the wife, and that her 
interest was such as to support the conveyance to 
her.—VOORHEEsS, MILLER & CO. V. BLANTON, U.S. C.0,, 
W. D. (N. Car.), 83 Fed. Rep. 234. 

52. GARNISHMENT — Property Subject.—Property in 
possession of a lessee under a lease from a debtor can- 
not be reached by garnishment during the term.— 
DRAKE V. CATLIN, Wash., 51 Pac. Rep. 396. 


53. HUSBAND AND WIFE—Contracts Between.—A wife’s 
contingent interest in the husband’s lands in case of 
his death is the subject of an agreement by the hus- 
band to pay her for her consent to a conveyance of the 
lands, within Code 1873, § 2203, providing that, when 
property is owned by either spouse,the other has no 
interest therein “which can be the subject of contract 
between them,” and no recovery can be had onthe 
agreement.—MILLER V. MILLER, lowa,73 N. W. Rep. 
484. 

54. HUSBAND AND WIFE—Married Women—Earnings. 
—Evidence that a wife gave her wages to her husband, 
directing himto apply them in payment of a lot pur- 
chased by her, and that he paid the money as directed, 
and wis heard to remark that, as she was paying for 
the lot, it was hers, makes it a question for the jury 
whether he treated her as the owner of her own earn- 
ings, so that the lot became her separate property.— 
CUNNINGHAM V. CUNNINGHAM, N. Car., 28 8. E. Rep. 625. 


55. HUSBAND AND WIFE—Postnuptial Marriage—Set- 
tlements.— Where, for the purpose of vesting a separate 
estate in each, a husband and wife conveyed real es- 
tate to a trustee, who reconveyed separate portions 
thereof to the husband and to the wife, all the deeds 
are a part of the same transaction, and should be con- 
strued together.—LEACH V. RAINS, Ind., 48 N. E. Rep. 
858. 

56. INTERSTATE COMMERCE—Powers of Commission— 
Fixing Rates.—The interstate commerce commis- 
sion is not authorized to fix rates either abso- 
lutely or relatively; and where the commission has as- 
sumed to make an order fixing rates, and a proceeding 
is brought to enforce such order, it is the duty of the 
court to declare the same to be null and void.— 
FaRMERS’ LOAN & TRUST CO, V. NORTHERN Pac. Ry. 00., 
U. 8. C. C., D. (Wash.), 83 Fed. Rep. 249. 

57. INTOXICATING LIQUORS — Indictment—Penalty.— 
An indictment for the violation of St. 1875, § 7, a8 
amended in 1897, prescribing a license to sell liquor, 
with a proviso that the section shall not apply to 
wholesale dealers selling not less than five gallons ata 
time, need not state that defendant is not a wholesale 
dealer selling as above, since that would be a matter 
of defense.—STATE V. BUSKIRK, Ind., 48 N. E. Rep. 872. 


68. INTOXICATING LIQUORS—Phbarmacist’s Permit.— 
Under Acts 25th Gen. Assem. Iowa, ch. 62, § 1, which 
provides for the assessing of a tax for selling liquor 
against persons ‘‘other than registered pharmacists 
holding permits,’’ such a pharmacist is not liable for 
the tax, although selling liquor in violation of his per- 
mit.—SHONKWILER V. STEWART, Iowa, 73 N. W. Rep. 479. 

59. JODGMENT—Amendment — Collateral Attack.—A 
decree having been amended after the expiration of 
the term, and a bill filed in aid of execution issued on 
the amended decree, defendants, who had notice of the 
facts, sought to avoid such decree and execution by 
making the irregularity a ground of defense: Held, 
that though the decree was voidable on a direct pro- 
ceeding, it could not be thus collaterally attacked, and 
was valid until reversed.—REYNOLDS V. REYNOLDS, 
Mich., 73 N. W. Rep. 425. 

60, JUDGMENT—Default—Setting Aside.—A judgment 
by default will not be set aside on the ground of excus- 
able neglect where the party failed to appear in court, 
and neglected to inform his attorney of the cause of 
his absence, or as to his ground of defense.—COWLBS 
v. COWLES, N. Car., 288. E. Rep. 476. 
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61. JUDGMENTS—Interest.—Under Code 1873, § 2078, 
providing that interest shall be allowed on all money 
due on judgments and decrees of courts at the rate of 6 
per cent. per annum, unless a different rate is fixed by 
contract, the court may provide that a judgment for 
costs and attorney’s fees shall draw 6 per cent. inter- 
est.—HOYT V. BEACH, Iowa, 73 N. W. Rep. 492. 

62. JUDGMENTS — Vacation — Parties.—A mortgagee 
brought a bill to foreclose. The mortgagor entered an 
appearance, and the court entered a decree of fore- 
closure. At a subsequent term, on motion of plaintiff, 
the decree was set aside in order to permit new parties 
to be brought in: Held, that the decree being solely 
against the mortgagor, his interests alone were affected 
by the manner in which the matter was opened up, 
and that the new parties could not object for him.— 
YARNELL V. BROWN, II1., 48 N. E. Rep. 909. 

63. JUDGMENT BY DEFAULT—Vacating.—A defendant 
showed that he did not understand the English lan- 
guage perfectly, and that he misunderstood a notifica- 
tion from his attorney, received on Monday, that his 
case would be tried on Tuesday, and believed it to 
mean Tuesday of the next week, at which date he was 
on hand ready for trial, only to learn that judgment 
had gone against him the week before; that he hada 
good defense aside from limitations which had not 
been pleaded, although available; that he applied for 
anew trialon terms on the day he learned of his mis- 
take: Held, that a refusal to set aside the default and 
judgment on terms was an abuse of discretion.—HAn- 
THORN V. OLIVER, Oreg., 51 Pac. Rep. 440. 


64. JUDICIAL NOTICE—Terms of Court.—This court 
willtake judicial notice of the beginning of the terms 
of the courts of this State; and where it appears from 
the record that a motion for a new trial was filed within 
three days after the verdict was returned and judg- 
ment rendered, and that said motion was afterwards 
overruled by the court before the time fixed by law for 
the commencement of the next term thereof, it affirm. 
atively appears that said motion was filed during the 
same term that the judgment was rendered.—JOSEPH 
SCHLITZ BREWING CO. V. DUNCAN, Kan., 51 Pac. Rep. 
310. 

65. LANDLORD AND TENANT—Negligence—Pleading.— 
A provision in a lease that the property of the lessee is 
to be kept on the premises at the risk of the lessee in 
regard to damage by fire, water or otherwise, is not a 
bartoan action by lessee for damage to his goods 
arising from the negligent management by the lessor 
of a steam-heating apparatus.—RAILTON V. TAYLOR, R. 
1, 38 Atl. Rep. 98. 

66. LIMITATIONS.—An action against a corporation for 
personal injuries was originally commenced within 
the statutory time. Afterwards, after the time in 
which the original action could be brought had ex- 
pired, an amended complaint was filed, alleging negli- 
gence of defendants in selecting a physician to treat 
Plaintiff: Held not to constitute such a new cause of 
action as to be barred by the statute.—RICHARDSON Vv. 
CaRBON HILL Coat Co., Wash., 51 Pac. Rep. 402. 

67. LIMITATION OF ACTIONS~Promise not to Plead 
Statute.—Under Code, § 172, providing “that no ac- 
knowledgment or promise shall be received as evi- 
dence of a new or continuing contract unless 
the same be contained in some writing signed by the 
party to be charged thereby,” a plea of limitations will 
Rot be allowed as a defense when it would be uncon- 
scientious and inequitable, and would perpetrate a 
fraud upon the creditor, in the face of promises not to 
Plead the statute on consideration of delay by the 
creditor, although they are not in writing.—CECIL Vv. 
HENDERSON, N. Car., 28 8. E. Rep. 481. 

68, MALICIOUS PROSECUTION — Evidence.—To prove, 
in an action for malicious prosecution, what defend- 
ants testified to in the criminal proceeding, it is not 
necessary to call them, though they be within the 
court’s jurisdiction, but the stenographer who took 
the testimony may testify relative thereto.—KELLOGG@ 
V. SCHEUERMAN, Wash., 61 Pac. Rep. 344. 





69. MANDAMUS — Abandoned Wife.—A wife whose 
husband has abandoned her or is temporarily absent 
has a right, on her own relation, to a writ of mandamus 
to compel a sheriff to release to her exespt com- 
munity- property, that had been seized under execu- 
tion against the husband, and have the exemption set 
for the benetit of herself and family.—STaTE Vv. CREECH, 
Wash., 51 Pac. Rep. 363. 

70. MANDAMUS TO COURT.—Mandamus will not lie to 
reverse the order of an inferior tribunal continuing 
the hearing of an action or proceeding before it, when 
such inferior tribunal is exercising a judicial discre- 
tion vested init by law.—BOaRD OF CoMRS. OF SHO- 
SHONE COUNTY V. MAYHEW, Idaho, 51 Pac. Rep. 411. 

71. MARRIED WOMEN—Validity of Contracts.—A wife 
cannot subject ber land or separate interest therein, 
in any way, except by aregular conveyance executed 
as required by the statute, andthe intentto charge 
her separate estate must appear on the face of the in- 
strument creating the liability.—WEATHERS V. Bor- 
DERS, N. Car., 288. E. Rep. 524. 

72. MASTER AND SERVANT — Fellow-servant’s Act.— 
Rev. St. 1894, § 7083, subd. 3, providing that the rule of 
fellow-servants shall not apply ‘‘where such injury re- 
sulted from the act or omission of any person done or 
made in obedience to any rule, reguletion, or by-law 
of such corporation, or in obedience to the particular 
instructions given by any person delegated with the 
authority of the corporation in that behalf,’ does not 
make arailroad company liable for an injury to an 
engineer resulting from a brakeman’s neglect of his 
duty toclose a switch enjoined by the rules of the 
company.—BALTIMORE & O.S. W. Ry. Co. v. LITTLE, 
Ind., 48 N. E. Rep. 862. 

73. MASTER AND SERVANT — Injuries to Employee— 
Pleadings.—In an action, by an employee for injuries 
caused by machinery in defendant’s mill, allegations 
that the machine was dangerous, unguarded, and that, 
by reason of the dark place in which it was located, it 
was impossible for plaintiff to see and guard against 
the danger, and that such machinery in other mills 
was guarded, and could have been in this one, with 
little expense, are sufficient allegations of negligence. 
—JENSEN V. HUDSON Saw MILL Co., Wis., 73N. W. Rep. 
434. 

74. MECHANICS’ LIENS — Estoppel—Lien on After-ac- 
quired Property.—Where materials for improvements 
were furnished to one in possession of land on his false 
representation that he owned the land, or had an in 
terest therein to which a lien could attach, and he af 
terwards acquired a life estate therein, and more ma- 
terials were thereafter furnished under the same con- 
tract, a lien for all the materials attached to the life 
estate.— FLOETE V. BROWN, Iowa, 73 N. W. Rep. 483. 

75. MINING DitcH — Forfeiture.—A ditch constructed 
for mining purposes on unoccupied public lands of the 
United States is held by grant, andthe owner of such 
ditch does not forfeit his right thereto merely by non- 
user.—WELCH V. GARRETT, Idaho, 51 Pac. Rep. 405. 

76. MORTGAGE — Extinguishment — Presumptions.— 
That the owner of an estate, instead of having a mort. 
gage thereon discharged of record, purchased it, and 
took a transfer of itto herself, is not enough of itself, 
it not appearing that it was to her interest to keep the 
mortgage alive, to overcome the presumption that she 
intended to extinguish it.—BRaADFORD V. BURGESS, R. 
I., 388 Atl. Rep. 975. 

77. MORTGAGE — Recording — Homestead.—A wife 
who has filed a declaration of homestead on com- 
munity property is not affected with notice of a prior 
recorded mortgage executed by her husband, which 
misdescribes the property, under the statute concern- 
ing conveyances, which provides that recorded con- 
veyances shall from the time of filing impart notice of 
the contents to subsequent ‘‘purchasers and mort- 
gagees” only.—ADAMS V. BAKER, Nev., 51 Pac. Rep. 

78. MorTGAGE—Subrogation.—Where a party takes a 
third mortgage, supposing it to be a second mortgage, 
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and with a part of the proceeds pays off and procures 
a release of the first mortgage, and then waits over 
five years before making any attempt at subrogation, 
and during said time the second mortgage is fore- 
closed, and the property is sold thereunder, and bid in 
by the second mortgagee for much less than the sum 
due on the second mortgage, and then, more than three 
years after the recording of the deed to the purchaser 
under said sale, a suit is brought by the holder of the 
third mortgage, asking to be subrogated to the rights 
of the first mortgage, held, that this court will not 
presume that said second mortgagee would be in as 
good condition, if subrogation be now made, as he 
would have been had it been done within a proper 
time, and such subrogation will be denied.—ATKINS V. 
NORDYKE & MARMON Co., Kan., 51 Pac. Rep. 304. 

79. MUNICIPAL CORPORATION—Councilman—Quailifica- 
tions.—In the cities of the second class of less than 
5,000 inhabitants it is required that a councilman shall 
be an elector ofthis State: Held, that while a mere 
declaration of intention to become a citizen, conform- 
ably with the naturalization laws of the United States, 
may, underthe constitution of Nebraska, constitute a 
resident alien an elector, provided other required con- 
ditions exist, yet that, by implication, this status can- 
not be extended to the son of such alien, merely be- 
cause the declaration above referred to was made 
before such son had attained his majority. —HarwoopD 
Vv. MARSHALL, Neb., 73 N. W. Rep. 449. 


80. MUNICIPAL CORPORATION—Improvements—Use of 
Streets.—Plaintiff platted land adjacent toa city into 
*‘lots,” and inthe survey ‘‘streets” were laid off and 
clearly defined. He sold all the lotsto different per- 
sons, but made no conveyance of the streets. Subse- 
quently the land was inclosed within the corporate 
limits ofthe city: Held, that plaintiff was entitled to 
no damages against the city for using the streets to 
fulfill its duty to the lot vendees in furnishing them 
water and lights, such use not creating any additional 
servitude not contemplated! by their dedication.— 
SMITH V. CITY OF GOLDSBORO, N. Car., 28 S. E. Rep. 479. 


81. MUNICIPAL CORPORATIONS—Indebtedness.—Under 
Const. art. 11, § 18, providing that acity shall not in- 
cur any indsbtedness in any year in excess of the 
revenue for that year, unless assented to by two-thirds 
of the qualified electors, materiuls purchased by a city 
during one year cannot be paid for out of the revenues 
of any future year.—W. W. MONTAGUE & Co. V. EN- 
GLISH, Cal., 51 Pac. Rep. 327. 

82. MUNICIPAL CORPORATIONS—Liability for Arrest.— 
A city is not liable for arrests made by its policemen 
for violation of its ordinances, and the commitment to 
prison of the person arrested, even if the officer is 
negligent, acts under a mistake, or uses violence in 
making the arrest and commitment, but is liable only 
for failure or neglect to provide a prison so furnished 
as to afford reasonable comfort and protection from 
suffering and injuries to health, and for failure to ex- 
ercise ordinary care in procuring necessaries for pris- 
oners and supervising its subordinates.—COLEY V. 
CITY OF STATESVILLE, N. Car., 28S. E. Rep. 482. 

83. MUNICIPAL CORPORATION—Officers.—A charter of 
a city authorized the board of trustees to remove from 
office any appointees, for misconduct, or to impose a 
penalty of perpetual disqualification for office: Held, 
that the fact that the latter penalty might be beyond 
the power of the board of trustees to inflict did not de- 
prive them ofthe power, given underthe charter, to 
try charges preferred against its appointees ; the power 
to impose the other penalty being unquestioned.— 
CROLY V. BOARD OF TRUSTEES OF CITY OF SACRAMENTO, 
Cal., 51 Pac. Rep. 323. 

84. MUNICIPAL CORPORATIONS—Special Assessments. 
—The laying of water-main pipes in a municipality on 
particular streets, for the distribution of water for the 
use of the inhabitants, is a local improvement. The 
construction of a municipal waterworks system, for 
fire protection and general uses, is not alocal improve- 
ment.—HEWES V. GLOS, Ill., 48 N. E. Rep. 922. 





85. MUNICIPAL CORPORATIONS — Special Charters— 
Constitutional Law.—The act approved June 9, 1997, 
providing that towns now under special charters hay. 
ing aspecial prohibitory license clause therein may 
reorganize under the general (charter) law, and retain 
such prohibitory license clause, by making the sameg 
public act by a majority vote at the election for such re- 
organization, is in conflict with Const. art. 4, § 22, which 
provides that the general assembly shall not pass local 
or spccial laws incorporating cities, towns, or villages, 
or changing or amending the charter of any town, city, 
or village.—PEOPLE V. PRESIDENT, ETC., OF TOWN o# 
NORMAL, I11.,48 N. E. Rep. 901. 

86. MUNICIPAL CORPORATIONS —Streets—Dedication.— 
Code 1873, § 527, which provides that no street dedicated 
to public use in any city shall be deemed such, unless 
specially accepted by ordinance, applies to cities only, 
Such statute, being intended to protect cities from lla- 
bility being imposed upon them by land owners in 
dedicating streets irrespective of a necessity therefor, 
does not prohibit the city from acquiring title to 
streets in some other way than by a dedication and an 
acceptance by ordinance, as by purchase or prescrip- 
tion.—BURLINGTON, ETC. Ry. Co. v. CITY OF COLUMBUS 
JUNCTION, Iowa, 73 N. W. Rep. 501. 

87. NATIONAL BaANK—Usury as a Defense.—The de 
fense of usury is available in an action by a national 
bank for the recovery of unpaid interest, where the 
rate contracted for by it is in excess of that prescribed 
by the act of congress.—TOMBLIN v. HIGGINS, Neb., 7 
N. W. Rep. 461. 

88. NEGLIGENCE—Obstruction in Street.—A foot pas- 
senger in a city is not limited to traveling on the side. 
walks or crosswalks. He may, while exercising due 
care in so doing, walk along or across a street, and 
may leave the sidewalk at such points as suits his con- 
venience; and he hasa right to presume, and act upon 
the presumption, that the street is reasonably safe, 
and free from dangers to travelers, for its entire width 
—HECKMAN V. EVENSON, N. Dak., 73 N. W. Rep. 427. 

89. NEGLIGENCE OF MASTER — Evidence.—A petition 
in an action for damages for injuries alleged that the 
defendant constructed a well to receive the escaped 
steam and water from his factory in such negligent 
manner that when plaintiff, in executing the orders of 
defendant, and through no fault of his own, passed 
over said well, it caved in, and plaintiff was precipi- 
tated into the hole and injured: Held to state a good 
cause of action.—LAUTER V. DUCKWORTH, Ind., #N. 
E. Rep. 864. 

90. NoTARY—Affidavit—Venue.—The venue of an afi: 
davit sufficiently appears as Cook county, though writ- 
ten on the instrument as ‘‘Illinois’” county, there be- 
ing no such county, and the seal being inscribed with 
the notary’s name, and words, ‘Notary Public, Oook 
County, Illinois;” it being provided by Rev. St. ch.%, 
§7, that “each notary public shall provide himself with 
a proper official seal, on which shall be engraved words 
descriptive of his office, and the name of the county ia 
which he resides ;” and it being presumed that he did 
so, and administered the oath in the county in whieh 
he was authorized to do so.—Cox v. STERN, III, 4 ¥. 
E. Rep. 906. 

91. PARTITION—Estoppel.—Though an adult tenant 
in common may, as a general rule, demand partition 
as a matter of right, he may nevertheless become 
estopped to assert such right by his covenant that the 
land shall be held in common.—MakRTIN V. MARTIS, Ill, 
48 N. E. Rep. 924. 

92. PARTNERSHIP—Insolvency.—One of three partners 
sold and conveyed his interest in the partnership™ 
his associates, who immediately gave notice of disse 
lution, and formed a new firm. Ten days afterW 
they executed a deed of trust for the purpose of the 
payment of the debts of the new firm and the personal 
debts of the members thereof. On suit by the creditor 
of the old firm against the trustee of the new fra, 
there being no evidence of bad faith on the part of the 
trustee, held that, the old firm being insolventat the 
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time of the first dissolution, the conveyance by the re- 
tiring partner was void as to creditors of the old firm. 
—FRANKLIN SUGAR REFINING CO. Vv. HENDERSON, Md., 
38 Atl. Rep. 991. 

98. PARTNERSHIP—Limited Partnership.—When arti- 
cles for the formation of a limited partnership are 
signed in the name of one of the partners by his attor- 
ney in fact, who acknowledged the same as such attor- 
ney in fact before a notary, and there is no evidence of 
any authority for said attorney soto sign, such articles 
are not sufficient to form a limited partnership as to 
such partner.—WALKER V. WOOD, IIl., 48 N. E. Rep. 919. 

9. PARTNERSHIP—Note—Evidence.—A note executed 
by a member of a firm or partnership in the firm name, 
where it does not appear on its face to have been exe- 


mediate object the enforcement or establishment of 
any lawful right,claim or demand to or against any 
real or personal property within the jurisdiction of the 
court,” does not apply to a suit by a vendee to enforce 
the performance of a contract of purchase and sale of 
real property, if, instead of demanding, and offering to 
accept, such title as the defendants may have, he de- 
mands as conditions precedent to a decree passing the 
title, that defendant be required to furnish him, as 
agreed, with an abstract showing a perfect title, and 
to pay him money damages resulting from the delay in 
performing the contract.—ADAMSs V. HECKSCHER, U. 8. 
Cc. C., W. D. (Mo.), 88 Fed. Rep. 281. 

102. QUIETING TITLE — Exemptions—Lien of Judg- 
mepts.—The grantee of land exempt from judgment 


ated cuted by the firm in any other capacity than as a prin- liens and execution may maintain an action to quiet 
nless cipal debtor, and the partnership is a commercial one, | title against a lien by virtue of a judgment against his 
only. is presumptive evidence that the note isthe note of | grantor, ifthe action is begun before sale under the 
m ile the partnership, and shows a valid claim against it.— | judgment.—CiTIzENs’ STaTE BANK OF NOBLESVILLE V. 
re in PECK V. TINGLEY, Neb., 73 N. W. Rep. 451. HakRiIs, Ind., 48 N. E. Rep. 856. 

ve %. PLEADING—Action on Note—Waiver of Answer.— 103. QUO WARRANTO—Consent of Attorney-General.— 


The attorney-general cannot refuse to consent that re. 
lator may bring an action in the name of the State to 
try his title to an office, where sufficient security had 
been given to indemnify the State against all costs and 
expenses.—STATE V. WITHERS, N. Car., 288. E. Rep. 


The fact that plaintiff in a suit on a note waived an- 
swerunder oath, as authorized by Ann. Code, § 534, 
will not affect the requirement of Ann. Code, § 1797, 
that ‘‘in suits founded on any written instruments set 
forth in the pleading, it shall not be necessary to prove 
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e de- the signature or execution thereof, unless the same be | 522. 
‘ional specially denied by a plea, verified by the oath of the 104. RAILROAD COMPANY—Crossings—Duty of Restora- 
re the party pleading the same.”-—WANITA WOOLEN MILLS V. tion.—The duty imposed by the Indiana statute (2 
sribed ROLLINS, Miss., 22 South. Rep. 819. Burns’ Rev. St. 1894, § 5153, par. 5; Rev. St. 1881, § 3908) 
» 7 %. PLEADING — Amendment as to Parties.—Where | 00 a railroad company to restore any highway crossed 
several parties are declared against jointly, and upon | by its road toa condition of safety and convenience 
t pas- answer it appears that a part only of the defendants | for public traffic isa continuing one, and includes the 
b side. are liable, an amendment of the complaint by striking | duty of maintaining the crossing in such manner as 
g due out the names of those not liable, and a dismissal of | Ot to unnecessarily impair the convenience, safety 
» and the action as to them, is proper, under Hill’s Ann, | 2nd usefulness of the highway; and where, by reason 
is Con- Laws, § 60, subd. 3, and Jd. §§ 244, 245, providing that, in | Of the growth of acity and the extension of the city 
ae actions against several defendants, the court may | limits, such highway becomes one of its principal 
; sate, enter judgment against one or more of them when a | Streets, and the crossing thereby becomes incon- 
width several judgment is proper, and leave the case to pro- | Venient and dangerous, it isthe duty of the railroad 
427. ceed as to the others.—TILLAMOOK DAIRY ASSN. Vv. | COMpany soto reconstruct the crossing as to be safe 
etition SCHERMERHORN, Oreg., 51 Pac. Rep. 438. and convenient under the changed conditions, even 
nat the 91. PLEADING — Burden of Proof.—Where plaintiff though the crossing was safe and sufficient when first 
scaped avers that he performed services for defendant under | ©ODS8tructed.—STATE OF INDIANA V. LAKE ERIE & W. R. 
_= acontract, and that an account was stated between | ©°-»U.8.C.C., D. (Ind.), 88 Fed. Rep. 284. 


105. RAILROAD COMPANY—Killing Stock.—In an action 
against a railroad company for the killing of live 
stock, resulting from the failure of said road to build 
a fence along a portion of its right of way, acts of 
plaintiff excusing such neglect are not available under 
a general denial.—KINGSBURY v. CHICAGO, M. & St. P. 
Ry. Co., Iowa, 78 N. W. Rep. 477. 

106. RAILROAD COMPANY — Negligence.—A railroad 
company is not liable for the wrongful act of a section 
foreman in loaning to boys a hand car of which he has 
charge, where such act is outside the scope of bis em- 
ployment, and he has no authority from the company 
to so loan it.—ROBINSON V. MCN&ILL, Wash., 51 Pac. 
Rep. 355. 


them showing a balance due from defendant to plaint- 
iff, and defendant admits the contract and the amount 
due, but alleges that he owes it, not to plaintiff, but to 
some one else, the burden is on plaintiff, and he is en- 
titled to open and close the case.—TELLER V. FERGU- 
80N, Colo., 51 Pac. Rep. 429. 

%. PLEDGE—Assignment of Collateral.—Where col- 
lateral is assigned to a third party, who has notice of 
its character, the pledgor is entitled to all amounts 
collected thereon over the amount of the debt for 
which it was pledged. A chancery court has jurisdic- 
tion to compel an accounting as to collateral, sold at a 
discount, to a party who had notice of its character.— 
BOSWELL V. THIGPEN, Miss., 22 South. Rep. 823. 


passed 
precipi- 


D 

—_ %. PRINCIPAL AND AGENT—Brokers—Right to Com- 107. RAILROAD COMPANY—Negligence by Use of Loco- 
, whieh mission.—An agent authorized to make a sale secured motive.—Where an engine used in suburban service is 
1,, 48 ¥. & purchaser, with whom his principal negotiated a | sufficient in size and capacity for the purpose, prop- 
= long time, but no bargain was made, and the negotia- erly equipped, and carefully and skillfully operated, 
tenant tions rested. Finally the principal made the saleto | the mere fact that in its ordinary and proper opera- 
artition the same parties: Held, that where the agency was | tion it emits more and hotter sparks than would the 
beso? hot revoked, the agent was entitled to his commission, | ordinary and proper operation of a larger engine do- 
that the even though other parties assisted in bringing the sale | ing the same work, and thereby increases the danger 
wix, Ils about.—HuMPHREY V. EDDY TRANsP. Co., Mich., 73 N. from fire to adjacent property, does not of itself 
mnie W. Rep, 422. amount to negligence.—ROSEN V. CHICAGO G. W. RY. 
100, PRINCIPAL AND AGENT—Undisclosed Principal— | Co.,U.8. C. C. of App., Eighth Circuit, 88 Fed. Rep. 

a Liability of Agent.—Rule applied that a person acting | 300. 
a &8 agent for another will be personally responsible if 108. RAILROAD COMPANY — Street Railroads—Negli- 
- at tt the time of making the contract in bis principal’s | gence.—Piaintiff was on a crowded street car. He sig- 
ot tt behalf he fails to disclose the fact of his agency.— | naled conductor to stop, but the conductor did not see 


rsonal 
sreditors 


8 V. CAMPBELL, Minn., 73 N. W. Rep. 506. 

101. Prockss—Service by Publication.—The statute 
ot Missouri (Rev. St. § 2022) providing for bringing par- 
tes into court on orders of publication “in all 
actions at law, or in equity, which have for their im- 





the signal, so plaintiff stepped off while his car vas in 
motion, and was struck by a car going in the opposite 
direction. At the time he stepped off, he was pre- 
vented from seeing down the track by reason of the 
crowded condition of the car, and he heard no bell or 
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other warning: Held, that although the accident hap- 
pened on an unobstructed street, in daylight, plaintiff 
was not guilty of contributory negligence as a matter 
oflaw.—SMITH V. UNION TRUNK LINE, Wasbh., 51 Pac. 
Rep. 400. 

109. RELEASE—Action Against Husband and Wife.—A 
wife signed a note and mortgage with her husband. 
In a suit to foreclose the same, to which the wife was 
made a party, a deficiency judgment was taken against 
the husband alone, without dismissing the action as to 
the wife, and without taking any relief against her: 
Held, that she was thereby released from all liability 
on the note.—TRAVELERS’ Ins. Co. V. MaYO, III., 48 N. 
E. Rep. 917. 

110. SALES—Implied Warranty—Bills and Notes.— 
Where, to an action upon a promissory note given for 
the purchase price of machinery, the defendant filed a 
plea of failure of consideration, and, in support of 
such plea, intreduced evidence tending to show that 
the machinery was not reasonably suited to the pur- 
poses for which it was intended, because of certain de- 
fects existing therein, and where the evidence further 
showed that at the time of the execution of the note 
the defendant had actual knowledge of all of such 
defects, the law of implied warranty on the part of 
the seller did not inure to the benefit of the defendant, 
but, on the contrary, he was properly held to have 
waived the same as to all such defects.—LUNSFORD V. 
MALSBY, Ga., 28S. E. Rep. 496. 


111. StTaTUTES—Construction.—A statute will be con- 
strued by broadly taking all its provisions together in 
one rational view, and not by narrowly giving mean- 
ing to isolated and disjointed clauses.—ADAMS V. YA- 
zoo & M. V. RK. Co., Miss., 22 South. Rep. 824. 


112. TAXATION — Cemeteries — Exemptions.—Under 
Const. art. 9,§ 3, providing that such property as may 
be exclusively used for cemetery purposes may be ex- 
empted from taxation by general law, and 2 Starr & C. 
Ann. St. ch. 120, § 2, declaring, as the general law on 
the subject, that ‘‘all lands used exclusively as grave- 
yards or grounds for burying the dead” shall be ex- 
empt, such exemption cannot be held to extend to an 
adjacent lot, belonging to a cemetery assuciation, 
whose charter provides that ground held and platted 
by it as a burial place shall be exempt from taxation, 
where such lot, though not intended for burial pur- 
poses, afforded an entrance to the cemetery from the 
street, and was partly occupied by a dwelling house 
for the use of the superintendent and as the office of 
the association, and also by a well for the benefit of 
the cemetery grounds.—BLOOMINGTON CEMETERY 
ASSN. V. PEOPLE, II1l., 48 N. E. Rep. 905. 


113. TELEPHONES—Failure to Deliver Message—Dam- 
ages. — In an action against a telephone company for 
damages resulting from non-delivery of a message, 
whereby a witness failed to appear at a trial, the opin- 
ion of the attorney in the former case that the result 
would have been different if such witness had been 
present is not sufficient to prove such fact; especially 
where the attorney was not present during the whole 
of such trial. — MARTIN V. SUNSET TELEPHONE & TELE- 
GRAPH Co., Wash., 51 Pac. Rep. 376. 


114. TRIAL—Right to Jury—Waiver.—An action to re- 
cover money on a note and for breach of contract en. 
tered into simultaneously therewith is one in which 
tne parties are entitled to a jury, there being no case, 
consistent with the issues, which would entitle plaint- 
iff to equitable relief. — PLATT v. HAVENS, Cal., 51 Pac. 
Rep. 342. 

115. Trusts — Conversion by Trustee of Deposits in 
Bank. — A bank credited to the personal account of C, 
who was trustee of an estate, the proceeds of a check 
deposited therein, issued in payment of a debt due 
such estate, in these words: ‘‘Pay to the orderofS, 
cashier, $2,000, for deposit to the credit of C, being the 
balance of purchase money due him as trustee from 
J.” OC drew the money from the bank, and embezzled 
it: Held, that the bank was not liable to the estate on 








the theory that it knowingly participated in the breach 
of trust, since it credited the proceeds as directed in 
the check. — DUCKETT V. NATIONAL MBCHANICS’ Bayx 
OF BALTIMORE, Md., 38 Atl. Rep. 963. 

116. VENDOR AND VENDEE — Easements — Way. —On 
the sale ofatract of land surrounded in part by the 
lands of the vendor, and in part by the lands of stran. 
gers, the purchaser has an implied grant of a way over 
the exterior lands of the vendor. — PLEAS V. THOMas, 
Miss., 22 South. Rep. 820. 

117. WILL — Charities — Validity of Bequest. — A be. 
quest for a public library and for a protectory for boys 
isa charitable bequest, and entitled to the benefit of 
Gen. St. Conn. § 2951, which provides that ‘‘all estates 
that have been or shall be granted for the maintenance 
of the ministry of the gospel, or of schools of learning, 
or for the relief of the poor, or for the preservation, 
care and maintenance of any cemetery, cemetery lot, 
or of the monuments thereon, or for any other public 
and charitable use, shall forever remain to the uses to 
which they have been or shall be granted, according 
to the true intent and meaning of the grantor, and to 
no other use whatever.’—DUGGAN V. SLOCUM, U.8. 0. 
C., D..(Conn.), 83 Fed. Rep. 244. 

118. WILL—Foreign Will—Interpretation.—The inter. 
pretation of a foreign will, as to the meaning of words 
used in it, is to be ascertained by the law of the testa- 
tor’s domicile, unless the circumstances surrounding 
the testator or the language of the instrument asa 
whole require a different interpretation, or unless an 
interpretation by the law of the testator’s domicile 
will contravene the law of the State in which it is 
offered for record and probate.—KBEITH V. EATON, Kan., 
51 Pac. Rep. 271. 

119. WILLS — Proof of Execution. — The rule that, 
where subscribing witnesses of a will are beyond the 
jurisdiction of the court, proof of their handwriting is 
a compliance with the law as to due execution, is not 
affected by the facts that the depositions of said wit. 
nesses, taken by agreement of the parties to a contest 
of the will on other issues, are on file in the case, and 
that proponent desired and took one of such deposi- 
tions. — IN RE ALLISON’s ESTATE, Iowa, 73 N. W. Rep. 
489. 

120. WILLS—Rights of Devisees and Legatees.— Where 
a testator, after making the will, gives a devisee, who 
is nominated in the will as executor, a deed of prop 
erty devised to the latter charged with the payment of 
a certain sum, such devisee, by qualifying as executor, 
elects to take under the will, and the deed is of 10 
effect.—ALLEN V. ALLEN, N. Car., 288. E. Rep. 5138. 

121. WILLS — Rule in Shelley’s Case. — A will devised 
land to the testator’s daughter during her natural life, 
and to the heirs of her body; but, if she should have 
no lawful heirs of her body, the land at her death to go 
to ason, and the heirs of his body: Held, to be 20 
ease for the application of the rule in Shelley’s Case, 
either as to the daughter or the son, as the explana 
tory words, ‘‘if she should have no heirs of her body,” 
limit the words “heirs of her body,” and the daughter 
and son each take only a life estate, and upon the 
death of both without issue the estate reverts to the 
heirs of the testator.—BIRD V. GILLIAM, N. Car., 23.2. 
Rep. 489. 

122, WILLS—Testamentary Capacity—Evidence.—De- 
larations and conduct of testator, whether made long 
before or after making the will, are competent on the 
question of his mental capacity. — IN RE BuRn’s WILL, 
N. Car., 288. E. Rep. 519. 

123, WILL8S—Vested Remainders.—Under a will giving 
to the testator’s wife a life estate in all his property, 
real and personal, and providing that ‘‘from and after 
her decease” all of the testator’s said property shall be 
disposed of ‘‘according to the statutes of the State of 
New York governing the descent of real property, and 
the distribution of personal estates,” the persons W 
are the heirs of the testator at the time of his d 
take vested remainders in his property. — HERSES’: 
SIMPSON, N. Y., 48 N. E. Rep. 890. 
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